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It has now been ten years since the idea of global online communication first entered the popular consciousness.  And while the internet has undoubtedly opened up new worlds of interaction and cooperation across borders, this increased transnational activity has also at times inspired parochialism, at least among the legislatures and courts of nation-states around the globe.  Thus, we have seen a slew of national laws and court decisions purporting to regulate a wide variety of online activities, from gambling
 to chat rooms
 to auction sites,
 and seeking to enforce territorially based rules regarding trademarks,
 contractual relations,
 privacy norms,
 “indecent” content,
 and crime,
 among others.  These assertions of national authority have helped to reawaken scholarly interest in the classic triumvirate of topics historically grouped together under the rubric of conflicts of laws: jurisdiction, choice of law, and recognition of judgments.


In a previous article,
 I argued that territorially-based conceptions of legal jurisdiction may no longer be adequate in an era when ideas of bounded nation-state communities operating within fixed territorial borders are under challenge.  I offered instead what I called a cosmopolitan pluralist conception of jurisdiction: cosmopolitan because it recognized the possibility that people can hold multiple, sometimes non-territorial, community affiliations; and pluralist because it acknowledged that forms of legal (or quasi-legal) jurisdiction can be asserted by communities that are not official state-sanctioned courts.  


This essay turns the focus to choice of law and recognition of judgments.  Analyzing three recent U.S. cases (two involving choice of law and one addressing recognition of judgments), I seek to apply some of the principles of cosmopolitanism to consider how courts should understand their institutional role in cases raising multinational concerns.  (I leave to a future article the issue of how the insights of legal pluralism might inform conflicts of law.)  The two choice-of-law cases, GlobalSantaFeCorp. v. Globalsantafe.com
 and Barcelona.com, Inc. v. Excelentisimo Ayuntamiento de Barcelona,
 both concerned the application of U.S. trademark law to transnational internet domain name disputes.  The third, Yahoo!, Inc. v. La Ligue Contre Le Racisme et L’Antisémitisme,
 addressed whether or not a French judgment about internet content accessible in France should be recognized by a U.S. court.  Significantly, in each of the three cases, the judges failed even to conceive of the issues raised in conflicts terms.  Instead, they simply assumed that U.S. law should apply, and though they included some bland statements about the importance of comity, there was no sustained discussion in any of three decisions about how the choice of governing legal norms should be made.  Thus, simply surfacing the way in which classic conflicts debates bear on these cases may itself be useful.  In addition, I believe a cosmopolitan perspective might alter the courts’ approach in each case.   


Taking seriously the observation that in conflicts scholarship there is nothing truly new under the sun,
 the cosmopolitan perspective I offer here does not purport to create a completely new approach to choice of law.  Instead, it combines aspects of each of the three major choice-of-law regimes of the twentieth century—vested rights, governmental interests, and the substantive law method—to shape an overall attitude with which judges can approach cases involving conflicting transnational legal norms.  This attitude starts from the idea that governments have an interest not only in helping in-state litigants win the particular litigation at issue, but a more important longer-term interest in being cooperative members of an international system and sharing in its reciprocal benefits and burdens.  Similarly, with regard to judgment recognition, the cosmopolitan perspective asks judges to consider the independent value of enforcing a foreign judgment, even when that judgment is contrary to local policy choices.  Moreover, the cosmopolitan approach focuses less on literal contacts with a territorially-based sovereign entity and more on the extent to which the various parties might be deemed to have affiliations with the possible communities seeking to impose their norms.  Thus, while derived from various extant conflicts theories, the cosmopolitan perspective yields a distinctive approach, and one that I believe is better suited to a world of interconnection, interrelationship, and multiple community affiliations.


My discussion  proceeds in four parts.  First, I describe the three cases, noting the ways in which each of the U.S. courts involved managed to discount the possible importance of showing any deference at all to the actions of foreign courts.  Second, I briefly summarize the major twentieth-century choice-of-law approaches and suggest a perspective that blends aspects of all three, while also drawing on insights from the voluminous literature on cosmopolitanism.  Third, I argue that in recognition of judgments, as in choice of law, deference to foreign court judgments might sometimes be an independent value, and I suggest that some of the principles that govern the recognition of judgments in the domestic U.S. context might therefore also apply transnationally.  Finally, I return to the cases and discuss how the cosmopolitan perspective on choice of law and judgment recognition described in the previous sections might have affected the courts’ analyses.  In conclusion, I suggest an ongoing research agenda for further refining and developing a more comprehensive cosmopolitan approach.  Certainly, as these cases make clear, reconceptualizing the principles underlying court-to-court relations is essential in a world where the idea of a transnational community of courts is fast becoming one of the dominant realities of twenty-first century law.

I.  A Parochial Vision of Conflicts of Law:  Three Case Studies


The three cases described in this section all take the view, explicitly or implicitly, that U.S. law must be applied to the transnational dispute at issue.  That, in and of itself, is not necessarily cause for concern, but it is striking that the courts at issue do not even engage in traditional conflicts analysis to reach their conclusions.  Instead, simply because U.S. law may apply, the judges seem to assume that U.S. law should apply, even without any sustained discussion of other possible outcomes.  At most, there is some consideration of comity.  But comity is a weak analytical framework because it comes into play only as a discretionary restraining factor after the courts have already decided that U.S. law applies.  Comity analysis, therefore, is not sufficient to replace a serious inquiry concerning the principles needed to determine which legal rules should govern in the first place.

A.  Choice of Law

1.  GlobalSantaFeCorp. v. Globalsantafe.com

Historically, the boundaries of trademark law have been delineated in part by reference to physical geography.  Thus, if I own a store in New York City called “Berman’s,” I will not, as a general matter, be able to prevent a person in Australia from opening a store that is also called “Berman’s,” even if I have previously established a trademark in my name.  The idea is that customers would be unlikely to confuse the two stores because they are in markets that are spatially distinct.
  In the online world such clear spatial boundaries are collapsed because, as the domain name system is currently organized, there can be only one bermans.com domain name, and it can only point to one “location.”


In the early to mid-1990s, as corporations and entrepreneurs began to understand the potential value of a recognizable domain name, pressure increased to create trademark rights in domain names.  In response, Congress first passed the Federal Trademark Dilution Act
 and then the Anticybersquatting Consumer Protection Act (ACPA), which provides an explicit federal remedy to combat so-called “cybersquatting.”
  According to the congressional reports, the ACPA is meant to address cases where non-trademark holders register well-known trademarks as domain names and then try to “ransom” the names back to the trademark owners.


Nevertheless, even if one believes that reining in “cybersquatters” is a laudable goal (and even that goal has been debated),
 there can be little doubt that the application of trademark law to domain names has meant that trademark law has become unmoored to physical geography and is now more likely to operate extraterritorially.  Potentially, even those who are legitimately using a website that happens to bear the name of a famous mark held by an entity across the globe could be forced to relinquish the name.
  In addition, as Graeme Dinwoodie has noted, this unmooring of trademarks from territory creates the possibility that individual countries will interpret their trademark laws expansively, thereby reducing trademark rights “to their most destructive form”:  the mutual ability to block (or at least interfere with) the online use of marks recognized in other countries.
  Moreover, each of the parties claiming ownership in a trademark could sue in a different country, and, because of differences in substantive law, each party could win.
  


This is the backdrop for GlobalSantaFe Corp. v. Globalsantafe.com.
  On September 3, 2001, Global Marine, Inc. and Santa Fe International Corporation announced their agreement to merge into an entity to be known as GlobalSantaFe Corporation.
  Less than a day later, Jongsun Park, a citizen of South Korea, registered the domain name globalsantafe.com with the Korean domain name registrar Hangang.
  In response, Global Marine and Santa Fe filed an in rem action in the Eastern District of Virginia under the ACPA.
  The ACPA provides in rem jurisdiction over a domain name wherever that name is registered.
  Thus, for example, if people register domain names online via a website owned by Network Solutions, a domain name registrar
 corporation located in Virginia, they potentially can be forced, under the ACPA, to defend a trademark action in Virginia whether or not they have ever set foot in Virginia or knew Network Solutions was a Virginia corporation.  


In this case, however, jurisdiction was further complicated by the fact that Park had not even registered the domain name with a U.S. registrar corporation, but with a South Korean one.  Nevertheless, the ACPA also authorizes in rem jurisdiction in the judicial district where the overall domain name registry is located.
  Based on this provision, the district court determined that it could exercise jurisdiction because VeriSign, which administers the entire .com registry, is located in Virginia.
  And, having determined that the substantive provisions of the ACPA had been met, the court therefore ordered both Hangang and VeriSign to “take all appropriate steps to transfer the domain name” to GlobalSantaFe.


Approximately a week later, Park filed an application for an injunction in the District Court of Seoul, South Korea, seeking an order preventing Hangang from transferring the domain name.
  Ruling that the Virginia court did not have proper jurisdiction, the Korean court provisionally granted the injunction, and Hangang, presumably responding to the Korean court’s injunction, subsequently refused to transfer the domain name.
  In an effort to resolve this transnational stalemate, GlobalSantaFe returned to the court in Virginia seeking an additional order directing VeriSign, the registry company, to cancel the infringing domain name from the .com registry.
  


The District Court reaffirmed that it had proper in rem jurisdiction over the case pursuant to the ACPA because VeriSign is located in Virginia.
  The court also reiterated that Park had violated the substantive provisions of the ACPA.
  And, after a lengthy discussion of the mechanics concerning how a registry company would effectively cancel or transfer a domain name,
 the court concluded that such a remedy was both available under the ACPA and appropriate given the unwillingness of Hangang to act in violation of the Korean court’s order.


From a conflicts perspective, what is most striking about the decision is that the court focuses almost exclusively on its jurisdiction to hear the case, but never questions that the ACPA is the only possibly relevant legal regime.  Indeed, the court seems to assume that the ACPA’s legal reach is limited solely by the scope of the court’s jurisdiction, not by any choice-of-law considerations.  Thus, in the court’s view, the only significant gap in the ACPA’s trademark enforcement regime is for domain names registered under top-level domain names whose registry is located outside the United States.  Never does it seem to occur to the court that, even if it had jurisdiction over the action, it might nevertheless choose South Korean (or some other) law as providing the operative legal norms for resolving the dispute.


This single-minded focus on jurisdiction (and therefore the physical location of registry companies) poses potential problems for ACPA enforcement in the future.  As the court recognizes, if jurisdiction is all, then the ACPA can only provide a broad-based remedy in domain name trademark cases so long as the registries of the most popular top-level domains remain in the United States.
  Thus, if country-code top-level domains were to become more popular, or if the registries for generic domains such as “.com” and “.net” were relocated outside the physical territory of the United States, then U.S. trademark rights in domain names would face serious enforcement challenges.
  Such difficulties are a natural consequence of laws that are deemed to apply to the full extent of their territorially-based jurisdictional reach.  But, of course, as choice-of-law scholars have long recognized, laws need not be applied to the full extent of their jurisdictional reach, and concerns about the establishment of competing or conflicting trademark systems on the internet are precisely the sorts of concerns that might animate a more restrained application of forum law.


In any event, having concluded that the case was within its jurisdiction and that, therefore, U.S. law necessarily applies, the court only at the very end asked whether “concerns of international comity” might dictate deference to the injunction issued by the Korean court.
  Even here, however, the court did not ask about the content of South Korean trademark law; it only asked whether deference is owed to the court decision granting the actual injunction.
  Having framed the issue in this way, the court resolved it by reference to a principle that in rem cases should generally be decided by the first court to exercise jurisdiction over the property in question.
  And, since the original Virginia court order preceded the Korean court injunction, the Virginia court found deference inappropriate.


The vision of choice of law that emerges from the decision, therefore, is founded solely on jurisdictional power and a race to the courthouse.  States can enact legal norms with extremely broad extraterritorial reach, and courts within that state are bound to apply those norms to a multinational dispute so long as the case was commenced there first.  Needless to say, this is not a particularly thoughtful or nuanced choice-of-law regime, nor does it take into account the possible long-term benefits that might accrue from adopting a more restrained application of forum law or from considering the forum’s own interest in harmonious international adjudicatory processes.

2.  Barcelona.com, Inc. v. Excelentisimo Ayuntamiento de Barcelona

Whereas the choice-of-law issues in GlobalSantaFe were made more complicated by the fact that the parties were from different countries, in Barcelona.com, all of the principal actors in the dispute were from Spain.  Yet, even here, the Fourth Circuit,
 reversing a contrary ruling of the district court,
 eschewed Spanish law and insisted on applying the ACPA.  Moreover, this decision was again reached without significant consideration of choice-of-law issues.


The case involved the right to the domain name barcelona.com.  In 1996, Mr. Joan Nogueras Cobo (“Nogueras”), a Spanish citizen, registered barcelona.com with the Virginia-based domain name registrar, Network Solutions.
  Subsequently, Nogueras formed a corporation under U.S. law, called Bcom, Inc.
  Despite the U.S. incorporation, however, the company had no offices, employees, or even a telephone listing in the United States.
  Nogueras (and the Bcom servers) remained in Spain.


The Barcelona City Council asserted that Nogueras had no right to use barcelona.com under Spanish trademark law and demanded that he transfer the domain name registration to the City Council.
  When Nogueras refused, the City Council filed a complaint with the World Intellectual Property Organization.
  Several months later, the WIPO panelist ruled in favor of the City Council.
  Instead of transferring the domain name, however, Bcom filed suit in federal court, again in Virginia, seeking a declaratory judgment that the registration of barcelona.com was not unlawful.


Having decided that the WIPO administrative proceedings would be given “no weight,”
 the district court then turned to the elements of the ACPA, first considering whether either party possessed a valid trademark for the name “Barcelona.”  Significantly, the district court sought to answer this question by reference to both U.S. and Spanish law.
  And, although the court concluded that neither party possessed a U.S. trademark in the name “Barcelona,” it did find that the City Council possessed multiple Spanish trademarks containing the term “Barcelona,” such as “Barcelona Teatre,” “Barcelona Canal,” and “Barcelona Television.”
  The court also noted that, under Spanish law, if a trademark consists of two or more words, the operative issue is which word creates the dominant impression in the mind of the consumer.  Here, that word obviously would be “Barcelona.”
  Finally, the court determined that, under Spanish law, the names of communities, municipalities, and provinces cannot be registered as trademarks without authorization by municipal officials, and neither Nogueras and Bcom had received such authorization.
  Thus, the court ruled that the City Council possessed a “legally valid Spanish trademark” for the word “Barcelona.”
  The District Court then turned to the other elements of the ACPA, finding both likelihood of consumer confusion and the requisite bad faith intent to profit from the domain name registration.
  Accordingly, the district court ruled in favor of the City Council and refused to issue the declaratory judgment Bcom had sought.


The Fourth Circuit reversed.
  Significantly, the major issue on which the appellate court disagreed with the trial court was the use of Spanish law to determine whether the City Council had a valid trademark.  Citing Section 1114(2)(D)(v) of the ACPA, the Fourth Circuit emphasized that the principal issue to be decided is whether “plaintiff’s registration or use of the domain name is not unlawful under the Lanham Act.”
  According to the appellate panel, this language makes clear that only U.S. law may be used to determine the existence of a valid trademark or its possible infringement.
  Having decided to apply U.S. trademark law, the court then concluded that “Barcelona” is “a purely descriptive geographical term entitled to no trademark protection” under the ACPA.
  Accordingly, the court found nothing unlawful in Nogueras’ registration of barcelona.com and therefore reversed the district court’s ruling.
  


Thus, the Fourth Circuit, like the court in GlobalSantaFe Corp., applied U.S. law to an international trademark dispute, invoking principles of territoriality.  Indeed, despite the fact that the principal actors in the dispute were all in Spain, the appellate court opined that the ACPA, “by requiring application of United States trademark law to this action brought in a United States court by a United States corporation involving a domain name administered by a United States registrar” was consistent with “the fundamental doctrine of territoriality upon which our trademark law is presently based.”
  


This doctrine of territoriality likely derives from the 1883 Paris Convention for the Protection of Industrial Property
 (upon which the Fourth Circuit relied
).  Indeed, the concern animating the Convention was that, absent a doctrine of territoriality, a country could create a “world mark” simply by granting a trademark under their local law, and thereby prevent anyone anywhere in the world from using that name.
  Such an extraterritorial encroachment was unacceptable in an era when it was presumed that trademarks could easily operate locally because the use of a trade name in one country would have no significant impact on the use of the same name by a different entity in another country.  


When considering trademarks in domain names, however, a single-minded emphasis on territoriality may itself create law with substantial extraterritorial effects.  For example, by applying the ACPA in GlobalSantaFe, the U.S. District Court necessarily imposed U.S. trademark law on a South Korean domain name registrant and a South Korean domain name registrar, even though neither had any significant contact with the United States.  Likewise, in Barcelona.com, the Fourth Circuit applied U.S. trademark law to a dispute where all the principal actors were Spanish and where the issue concerned a domain name associated with the name of a major city in Spain.  Both of these cases demonstrate that, by applying a rigid conception of territoriality to international trademark disputes (at least in the context of domain names), courts run the risk of imposing U.S. law extraterritorially and creating precisely the sort of world mark that the principle of territoriality was originally designed to avoid.


Indeed, as Graeme Dinwoodie has made clear, courts have used the territoriality principle to avoid reconciling conflicting trademark claims or to articulate standards for determining the appropriate prescriptive law to apply.  Instead, courts “simply recognize forum-determined rights and apply forum law or, alternatively, dismiss the case if it does not implicate such rights or laws.”
  But in an era of global commercial activity, “where consumer understanding, product markets, and producer marketing, disdain territorialism, the value of such a rule as the lodestar for international trademark law becomes questionable.”
  And, of course, the internet renders such territorialism both impractical (because of the difficulty of locating a relevant transaction
) and unwise (because, as discussed above, strict territorialism will actually result in extraterritorial encroachment on the trademark laws of other countries).  In addition, “fictionally localizing an activity that is inherently non-local . . . detaches the applicable law from social reality, which undermines its legitimacy.”


Accordingly, we need to reconsider the traditional assumption that trademark disputes must always be resolved by applying the law of the forum country.  Instead, cases involving international actors require courts to use choice-of-law principles in order to determine the appropriate legal norms.  Moreover, such cases may help suggest choice-of-law frameworks that take proper account of the actual community affiliations of the parties, as well as the interests nation-states have in being a functioning part of an interlocking international network of domestic trademark regimes.

B.  Recognition of Judgments

Yahoo!, Inc. v. La Ligue Contre Le Racisme et L’Antisémitisme


As with choice-of-law, the doctrine of recognition of judgments encourages courts to consider the multistate nature of the legal issue they are addressing, rather than simply assuming that the question must be resolved through the application of forum law.  While such a doctrine is obviously a stronger command in the U.S. domestic context, where the Constitution’s Full Faith and Credit Clause applies,
 the principles underlying the recognition of judgments could also inform court decisions concerning international judgment recognition as well.


Again, as with trademark choice-of-law issues, the rise of the internet makes it likely that such international recognition of judgments cases will arise with greater frequency.  Indeed, cyberspace creates the possibility (and perhaps even the likelihood) that content posted online by a person in one physical location will violate the law in some other physical location.  In such circumstances, there is an inevitable problem of extraterritoriality.  Will the person who posts the content be required to conform her activities to the norms of the most restrictive community of readers?  Or, alternatively, will the community of readers, which has adopted a norm regarding Internet content, be subjected to the proscribed material regardless of its wishes?  The answers to these questions depend both on whether the community of readers asserts the jurisdictional authority to impose its norms on the foreign content provider and whether the home country of the content provider chooses to recognize the norms imposed.


The celebrated case involving Yahoo!’s content in France raises such issues.  On May 22, 2000, the Tribunal de Grande Instance de Paris issued a preliminary injunction against Yahoo.com, ordering the site to take all possible measures to dissuade and prevent access in France of Yahoo! auction sites that sell Nazi memorabilia or other items that are sympathetic to Nazism or constitute holocaust denial.
  Undisputedly, selling such merchandise in France would violate French law,
 and Yahoo.fr, Yahoo!’s French subsidiary, complied with requests that access to such sites be blocked.
  What made this action noteworthy was the fact that the suit was brought not only against Yahoo.fr, but against Yahoo.com, an American corporation, and the fact that the court sought to enjoin access to non-French websites stored on Yahoo!’s non-French servers.


Of course, one can easily see why the court and the complainants in this action would have taken this additional step.  Shutting down access to web pages on Yahoo.fr does no good at all if French citizens can, with the click of a mouse, simply go to Yahoo.com and access those same pages.  On the other hand, Yahoo! argued that the French assertion of jurisdiction was impermissibly extraterritorial in scope.
  According to Yahoo!, in order to comply with the injunction it would need to remove the pages from its servers altogether (not just for French people), thereby denying such material to non-French citizens, many of whom have the right to access the materials under the laws of their countries.
  Most important, Yahoo! argued that such extraterritorial censoring of American web content would run afoul of the First Amendment of the U.S. Constitution.
  Thus, Yahoo! and others
 contended that the French assertion of jurisdiction was an impermissible attempt by France to impose global rules for Internet expression.


Yet, as in the trademark cases, the extraterritoriality charge runs in both directions.  If France is not able to block the access of French citizens to proscribed material, then the United States will effectively be imposing First Amendment norms on the entire world.  And though geographical tracking software might seem to solve the problem by allowing websites to offer different content to different users, such a solution is probably illusory because it would still require the sites to analyze the laws of all jurisdictions to determine what material to filter for which users.


In the end, rather than filter out French users, Yahoo! chose a two-pronged strategy.  First, it decided to remove the auction sites from its servers altogether, but it claimed that such a decision was “voluntary” and unrelated to the French court ruling.
  Second, it filed suit in United States District Court in the Northern District of California, seeking a declaratory judgment that the French Court’s orders were not enforceable in the United States pursuant to the First Amendment.


Faced with the question of whether or not to enforce the French court’s order, the district court started from the assumption that United States law (and United States constitutional norms) must apply.  Thus, the court framed the issue for decision solely in U.S. constitutional terms: “What is at issue here is whether it is consistent with the Constitution and laws of the United States for another nation to regulate speech by a United States resident within the United States on the basis that such speech can be accessed by Internet users in that nation.”
  


Conceptualized in this way, the district court had little difficulty determining that enforcement of the French court order would violate the First Amendment, concluding that the French judgment constituted impermissible viewpoint discrimination and that it was impermissibly vague.  The court therefore concluded that a United States court could not have issued such an order in the first instance without violating constitutional free speech norms.
  But of course, in a judgments recognition case, that is not the appropriate inquiry.  Indeed, in the domestic context the Full Faith and Credit Clause requires recognition of judgments that might be illegal in the state where recognition is sought.
  Thus, the real question is whether this is the type of judgment that should be recognized, not whether the court could have issued the ruling as an original matter.


To its credit, the District Court did include a brief discussion of the judgment recognition issue in a section titled “Comity.”
  And the court acknowledged that “United States courts generally recognize foreign judgments and decrees unless enforcement would be prejudicial or contrary to the country’s interests.”
  Yet, after reiterating that the French judgment “clearly would be inconsistent with the First Amendment if mandated by a court in the United States,”
 the district court judge concluded that, because the foreign order would unconstitutionally chill speech occurring within U.S. borders, “the principles of comity are outweighed by the Court’s obligation to enforce the First Amendment.”


Thus, while ostensibly addressing principles of judgment recognition, the court ultimately returned to the idea that if a judgment would be unconstitutional if issued in the United States, enforcing that judgment also would be unconstitutional, or at least sufficiently contrary to state interests so as to overwhelm any principles of comity.  By eliding the difference between issuing a judgment and enforcing a judgment, however, the court neglected to apply in more detail the various principles of judgment recognition or to consider more carefully those circumstances in which U.S. interests might not truly be threatened by the application of a foreign norm.
  


It is not that the results in any of these cases are necessarily so egregious (though I will have more to say about the outcomes later in this essay).  What is particularly troubling, however, is the failure of these courts even to think of the cases before them as true conflict-of-laws cases.  As a result, nearly all of the conceptual and practical considerations that tend to arise in conflicts cases (and the voluminous scholarship on the subject) are ignored, and the truly transnational dimension of these cases is given short shrift.  If nothing else, then, we need to go back to first principles, re-visit the conflicts literature, and consider whether the insights gleaned there will render a more nuanced vision of how best to approach these cases.  The rest of the Essay takes up this task.

II.  Articulating a Cosmopolitan Vision of Choice of Law


Twentieth century American choice-of-law theory has generally been divided into three primary movements: the “vested rights” approach associated with Joseph Beale,
 the “governmental interests” theory associated with Brainerd Currie,
 and the substantive law method championed (in various forms) by Arthur von Mehren,
 Friederich Juenger,
 Luther McDougal,
 and others.  The strengths and weaknesses of each of these approaches have been much rehearsed in the conflicts literature, and it is far beyond the scope of this Essay to attempt a full description of any of these theories.  Therefore, this Section simply highlights those aspects of each theory that contribute to (or contrast with) the articulation of a cosmopolitan vision of choice of law.  

A.  Territorialism


Beale’s vested rights theory—which dominated U.S. conflicts thinking in the first part of the twentieth century and was embodied in the Restatement (First) of Conflict of Laws—derived from a strictly territorial notion of sovereign power.
  Indeed, Beale’s vision of choice of law was an outgrowth of Justice Story’s famous declaration that “every nation possesses an exclusive sovereignty and jurisdiction within its own territory”
 and that it “would be wholly incompatible with the equality and exclusiveness of the sovereignty of all nations, that other nations should be at liberty to regulate either persons or things not within its own territories.”
  Echoing Story, Beale argued that, because “the power of a state is supreme within its own territory, no other state can exercise power there….  It follows generally that no statute has force to affect any person thing or act outside the territory of the state that passed it.”
  


Accordingly, vested rights focused only on the physical location of the essential act that, at least to Beale, constituted the cause of action.  Beale looked to the place of the tort,
 or the place of contracting,
 or the location of the property at issue.
  Having “localized” the cause of action, he concluded that only the state where the cause of action “vested” could apply its law to the dispute.
  


In order to properly localize the cause of action, Beale also explicated various subsidiary doctrines, such as the so-called last-act doctrine.
  Under the last-act idea, rights would vest wherever the last act occurred that was necessary for the cause of action to accrue.  For example, contracts actions would vest wherever the acceptance of a contract took place because that was the place of the last act necessary to create a valid contract.
  Likewise, for a torts case, the last act was the injury itself, because negligent behavior without harm is not yet a tort.
  


These attempts to localize a cause of action were problematic from the outset.  Some of the difficulties were practical.  First, Beale was forced to create many exceptions to his general rules.  Thus, although contracts were generally governed by the law of the place where the offer was accepted, if the issue in the case concerned the legality, validity, or scope of the performance of the contract (rather than the fact of the contract itself), then the proper forum was the place of performance, not the place of contracting.
  Second, it was difficult to determine whether a particular case fell within the scope of the general rule or the exception.  For example, it is often far from obvious whether a contract issue actually concerns formation or performance.  Likewise, “[h]ow is a judge deciding a tort case to know whether the issue is one of standard of care—governed by the law of the place of injury—or of duty or privilege—governed by the law of the place where the injurious conduct occurred?”
  Third, Beale’s system allowed judges to characterize issues as contracts or torts and therefore avoid applying unpalatable laws.
  


But even apart from simply these pragmatic difficulties, there are several other more fundamental objections to the vested rights approach, and these objections turn out to be particularly important for generating a cosmopolitan understanding of choice of law.  First, the single-minded focus on territoriality is problematic.  This is partly because Beale had difficulty justifying why the territorial location of only one event in a complicated set of transactions should determine the law to be applied.  For example, in the oft-discussed case of Alabama Great Southern Railroad v. Carroll,
 an employee was injured when a train coupling failed.  The vested rights theory held that the relevant law was of the state where the injury occurred.
  However, given that the negligence took place elsewhere, the choice of the place of accident seems arbitrary.  Similarly, it may be difficult to determine when and where an injury takes place (for example in a toxic tort case), and again the state where the person happens to be when the first symptoms appear seems relatively unimportant.
  Yet, under Beale’s approach such a determination is the only relevant factor in choice-of-law analysis.  Thus, even if one agreed that territorialism should be the criterion for choice of law, it is not at all clear how best to choose the appropriate territorial nexus, and a mechanical rule such as Beale’s last-act principle seems substanceless.  


Moreover, the focus on territoriality by definition ignores important non-territorial factors, such as community affiliation.  For example, two parties who are domiciled in one state could avoid a local contract rule by crossing the border, entering into the contract, and returning.
  This is not at all hypothetical in the modern world of off-shore regulatory havens, where corporations frequently attempt to avoid various forms of governmental control by changing their territorial location.  Even the United States government has, in recent years, attempted to evade U.S. law by locating military detention facilities in Guantanamo Bay, Cuba.
  A purely territorial approach, therefore, will have difficulty coping with a modern world where transactions and transportation across borders are so frequent.  Indeed, although Beale treated as transcendental truth the idea that the state has complete and unchallenged authority within its own sphere and that no state, therefore, may meddle in another state’s “local” affairs,
 we live today in a far more fluid world of jurisdictional assertions across territorial borders and entities that cause significant impact in far-away locations.
  A purely territorial choice-of-law rule is unlikely to be satisfying in such a world.  Accordingly, a cosmopolitan conception needs to acknowledge that people may have multiple community affiliations beyond simply their territorial location at a particular moment in time, and therefore it might be appropriate for non-local law to apply to their transactions, at least under some circumstances.


Second, Beale assumed that only one state’s law could ever apply to any particular transaction, a strikingly uncosmopolitan view.  To Beale, this idea was essentially a corollary to his territorialism.  If states have complete and unfettered sovereign power within their borders and no power beyond those borders, then as long as a cause of action could be “located” somewhere, it necessarily followed that only one state’s law could apply.
  Even under Beale’s scheme, however, courts often evaded this requirement because Beale accorded to the forum state the ability to apply its own procedural law even if the vested rights approach dictated that foreign substantive norms must govern.
  Thus, any judge wishing to apply local law to at least part of the dispute needed only to characterize the legal issue as “procedural.”  Even more importantly, the single state approach rigidly rejects the reality that, in a complex multistate transaction, the norms of multiple states are obviously implicated.  Therefore, arbitrarily choosing one to the exclusion of the others seems inappropriate.  And again, to the extent that pure territorialism was arbitrary in the early twentieth century, it seems even more problematic today to insist that only one state’s norms should apply to the huge variety of multistate transactions possible in a globalized world.  In order to avoid such limitations, a cosmopolitan approach can recognize the possibility that norms of multiple states might apply to different parts of the dispute or that rules might ultimately be blended to account for the variety of normative systems implicated in a given transaction.


A third common objection to vested rights, however, may be misplaced.  Although Beale claimed to be a positivist who was merely describing how U.S. cases had generally been resolved, there can be little doubt that his vested rights approach was based on his own legal reasoning about when state power is legitimate.  As Lea Brilmayer has pointed out, “[h]e was not merely an encyclopedist of specific doctrines and precedents, but a rationalizer and a theorist of what the law ought to be.”
  Indeed, Beale consistently derived his principles from his own view of the nature of law, and the cases he cited often seem more like illustrations of his theory rather than data points from which his theory was drawn.  Moreover, even Beale explicitly noted that his theory could sometimes diverge from the common law reality.
  Thus, vested rights is not grounded in positive law, but is instead an a priori methodology.
  Accordingly, it chooses the applicable law based on principles that are not necessarily contained in the law of any particular state.  In addition, the choice-of-law decision is made completely independently of the substantive norms that might apply.


This seemingly metaphysical strain to vested rights provoked vehement criticism from later scholars.  But, as we will see, it may be impossible to develop any choice-of-law regime through purely positive law because in order to apply positive law one must choose which state’s positive law should apply, and that choice by definition cannot be made pursuant to any single state’s positive law.
  Moreover, why is it necessarily problematic for a choice-of-law regime to be based on principles that operate independently from the substantive law that will result?  After all, the choice-of-law decision turns on when it is “legitimate” (whatever that word might mean) for a community to apply its norms to a dispute.  Such issues of legitimacy will necessarily revolve around community definition, affiliation, and disputes about conflicting claims to governing authority.  And none of those questions need to involve the content of the various legal rules at all.


Thus, a cosmopolitan approach to choice of law clearly rejects the territorialism of vested rights as well as the idea that only one state’s law could ever apply to any particular transaction.  But cosmopolitanism borrows from vested rights a willingness to make choice of law an a priori inquiry.  The only difference is that, instead of an a priori inquiry attempting to “localize” a transaction in territorial space, cosmopolitanism would engage in an a priori debate about community affiliation, definition, and effects in order to determine whether a given community may appropriately (or legitimately) apply its norms to a dispute.  Further, cosmopolitanism shares with vested rights the idea that this a priori determination is necessarily based on issues that are wholly separate from the substantive norms that might be applied.

B.  Parochialism


Brainerd Currie, building on legal realism, argued that choice-of-law must focus on specific policy aims, not the transcendent formal categories Beale espoused.
  In addition, Currie echoed positivist concern that choice-of-law rules should not be divined from “general principles” unmoored to a particular state.
  Rather, Currie argued that courts should look only to the rules of actual state-sanctioned law.
  Thus, instead of starting from the idea that legal rights could “vest” based on formal definitions even before a particular law was deemed to apply, Currie based his theory on the premise that a court granted power by the legislature of a particular state generally applies that state’s law.
  Indeed, so long as the forum government is deemed to have an “interest” in the dispute, Currie argued that its law should always govern, regardless of the multistate character of the events at issue in the case.
  And although Currie subsequently softened this position somewhat in response to critics,
 his governmental interest approach remains suffused with a parochial bias in favor of forum law.


Moreover, at least in the pure form in which Currie first articulated interest analysis, he made it clear that, if the forum state has an interest in applying its own law to the dispute, that interest always points to forum law, even if the competing state also has an interest.
  Thus, the only time forum law does not apply, under Currie’s scheme, is when the forum state has no interest in applying its legal rules to the events at hand.  Currie called such cases “false conflicts” and therefore did not really treat them as conflict of law cases at all.


Of course, Currie’s approach ultimately turns on how one defines a governmental “interest.”  Currie argued that the judge must first ascertain the domestic policy the legislature seeks to promote.  Then, the inquiry turns to whether those policies would be advanced by applying the law to the particular facts under consideration.
  Only then can one determine if a state has an “interest” in having its law applied.  


In practice, however, Currie defines governmental “interests” quite narrowly.  Indeed, if one parses Currie’s application of his choice-of-law theory, it becomes clear that the sole determinant of a governmental interest is whether application of a particular law will help a citizen of the state under consideration actually win the lawsuit at hand.  A state is therefore deemed to have an interest only in helping its citizens win.  If, on the other hand, application of a state law would not help the citizen of that state to win, Currie concludes that the state has no interest, and the court is free to apply foreign law.


One can see this narrow focus by studying Currie’s most famous example,
 a hypothetical set of variations on the well-known case, Milliken v. Pratt.
  Milliken involved a contract between a buyer and seller of goods, under which the buyer’s obligation had been guaranteed by his wife.  Massachusetts at the time had a law invalidating such guarantee agreements made by married women.  The policy behind such a rule, supposedly, was to protect married women from being coerced by their husbands.  But even assuming that a court has accurately identified the paternalistic Massachusetts policy, the question becomes how to translate the existence of such a policy into the existence of an interest in a particular case involving a contracting party from a state such as Maine, that does not have this rule.
  Analyzing Currie’s various permutations on the Milliken fact pattern, it is clear that, so long as the married woman is from Massachusetts (and applying Massachusetts law would help her win), Currie would find a Massachusetts interest.
  


Thus, in Currie’s view, a government’s interests for choice-of-law purposes extend only to helping its citizens win in the short term.  Moreover, in a “true” conflict case, where the laws of each state help its respective citizens, Currie breaks the “tie” by again choosing forum law.
  Thus, a parochial analysis of interests joins with a parochial set of default rules to produce a narrow focus on simply the domicile of the parties and whether the relevant legal rules will help the domiciliary win.


Interestingly, although Currie’s approach grew out of American legal realism and its emphasis on policy justifications rather than formal rules,
 his focus on the parochial interests of a state actually bears even more resemblance to a different school of realism: international relations realism.  Indeed, although there has been little scholarly discussion about the possible connections between these two strands of “realist” thought,
 a consideration of international relations realism allows us to see possible limitations in Currie’s understanding of a governmental interests.


International relations realists, just like Currie, deny the existence of a “higher” set of legal norms that might limit the ability of a nation-state to pursue its own interests.  Thus, just as Currie decried the use of a priori choice-of-law norms, the international relations realists reject the efficacy of international law norms as an independent check on the activities of states.  Indeed, international relations realists have generally viewed such international law norms as largely irrelevant to the power politics that are often seen as the true engine of norm development on the world stage.
  This approach assumes that states are motivated primarily by their parochial geopolitical interests and that international law exists and is complied with only when it is in the interests of powerful states to do so.  These powerful states may then coerce less powerful states into accepting the regime, but in any event the particular norms of international law are largely immaterial.  Even so-called “neorealists,” who have substituted rational choice theory for a pure focus on power, nevertheless retain the focus on state interests, and states are treated as unitary rational actors seeking primarily to insure their own preservation and dominate others.
  Such a focus acknowledges the efficacy of international law norms only to the extent that it is in the rational self-interest of states to acknowledge such norms.  Thus, in both governmental interest analysis and international relations realism, the idea of a transcendent set of multistate legal norms is rejected, in favor of a single-minded focus on the parochial interests of states.  Moreover, these state interests are usually defined narrowly to include only those that serve short-term goals.  


But, of course, in public international law the international relations realist perspective has received substantial criticism from those who see a more complicated process of norm development in the global arena.  For example, some have focused on the idea of “transnational legal process,” which provides a framework for understanding the way in which countries may internalize international or transnational norms.
  Others have pointed to transnational governmental
 and non-governmental
 networks that create multistate regulatory policies.  Promising new research has used institutional sociology to try to understand, in a more nuanced way, how it is that nation-state bureaucracies are effected by the very fact that they are embedded in an international system.
  And, in general, a burgeoning field of scholarship is transforming international law’s traditional focus on nation-states into a broader understanding of law and globalization.
  This scholarship recognizes that the interests of nation-states are affected by many actors in the world system, that rhetorical statements of international legal norms have important impact on popular legal consciousness even without formal enforcement power, and that states exercise soft power in part by demonstrating compliance with international norms.


Many of these same critiques apply to Currie’s idea of government interests as well.  First, even if one is concerned only with pure power-driven state interest, a state might easily be imagined to have interests beyond simply allowing its citizen to win a particular case.  Indeed, from a long-term geopolitical perspective, whether or not an individual citizen wins a lawsuit is actually of very little interest to a state.  Instead, states may have an interest in being seen to comply with an agreed-upon international order.  Obviously, states benefit from a shared world system, with its interlocking set of reciprocal benefits and burdens.  If a state is too parochial in pursuit of its short-term interests, it may damage its longer-term goals by creating a lack of trust in other states.
  As economists have long recognized, repeat players tend to benefit from cooperative rather than parochial behavior.
  Accordingly, a state that refuses to defer to foreign norms is likely to find that its norms may receive less deference from others in the future.  Currie, therefore, ignores the possibility that states might benefit from establishing a system of multilateral choice-of-law rules that each state would obey rather than asking whether a state has a short-term interest in each particular case.


Second, just because international law norms that limit unfettered nation-state sovereignty are not themselves issued by entities wielding coercive power does not necessarily mean they lose their normative power.  Indeed, while Currie rejected Beale’s vested rights approach in part because it derived its authority from legal principles unmoored to a particular state’s law, many legal principles unmoored to a particular state’s law end up having real effect in the world.  Thus, Currie assumes that only state interests are relevant and further assumes that those interests are unaffected by the very fact that the state is part of an international system.  But neither assumption is necessarily true.  We could adopt a choice-of-law rule that takes the perspective not of an individual state but of the entire global legal system as a whole and then try to resolve the choice-of-law question.  Moreover, even from the perspective of an individual state, the very fact that it is part of an international system and subject to diplomatic and other pressures means that courts cannot adequately further state interests by parochially making sure that the law applied to any given multistate case will always benefit its own citizens.


Third, Currie cannot, in any event, avoid the problem of creating a priori choice-of-law norms unmoored to a state legal regime.  That is because his government interest analysis necessarily looks to the domicile of the parties to determine whether a state has an interest in the dispute.  But, we might ask, why is the domicile of the parties the most important connecting factor?  Why not territory (as in vested rights) or some other potential relevant rubric?  The answer requires Currie to rely on some sort of normative judgment that precedes the choice-of-law decision itself.  Thus, Currie’s framework is as much an a priori philosophical position as Beale’s is and cannot claim authority on the basis of being more connected to positive law.


Finally, the idea of a governmental interest tends to presuppose that the government interest itself is deemed a legitimate one for the government to pursue.  For example, imagine that a given state took the position that its environmental protection statutes should apply to all citizens of the world because all citizens have a stake in a sustainable planet.  Currie’s interest analysis, by its terms, would need to give effect to this stated governmental interest.  Yet, one suspects that, in a case brought in that state involving two parties, neither of whom is a citizen of the state, Currie would be unlikely to insist on the application of forum law.  Thus, whatever else one can say about governmental interests, its scope seems to be derived from some more general rules of legitimacy; it is not derived from legislative policy alone.


Nevertheless, despite these shortcomings, governmental interest analysis at least frees us from the rigid territorialism of vested rights and allows us to consider what the interests of states might be in a globalized multilateral system.  We can therefore accept that a focus on interests is appropriate, without also accepting Currie’s peculiarly narrow and parochial conception of such interests.  Instead, a cosmopolitan vision can consider a broader set of governmental interests in being part of an interlocking world system of transnational regulation and multiple community affiliation.

C.  Substantivism


Over the past few decades, several conflicts scholars have articulated (without fully developing) a distinct choice-of-law methodology that emphasizes the ability of judges to create special substantive rules in multistate cases.  In 1974, Arthur von Mehren noted “the advantages, in certain multistate or multiple contact situations, of applying special rules that are not necessarily chosen from among provisions in the domestic law of any of the jurisdictions viewed as legitimately concerned with the resolution of the issues presented.”
  Such special multijurisdictional rules, von Mehren suggested, would involve some sort of compromise among the values of the various states involved.
  Subsequently, Friedrich Juenger
 and Luther McDougal
 have also argued for an approach that seeks to develop and apply transnational laws fashioned by judges in multistate cases.  And both have noted that this sort of substantive transnational law has historical antecedents dating back to the Roman Empire.
  Yet, although the substantive law method helps avoid binary either/or choice-of-law questions, the rise of nation-states (and the accompanying positivist idea that law must be clearly identified with a sovereign entity) pushed substantive approaches to the background.  


Most recently, Graeme Dinwoodie has argued for a substantive law approach to international copyright disputes.
  Dinwoodie notes that courts in ordinary domestic disputes often must generate common-law rules or glosses on legislative enactments.
  Indeed, any time a court adjudicates a dispute that does not involve a single governing rule the judge must select among possible models.
  For example, a court asked for the first time to adjudicate a question of contract formation where the parties communicated telephonically might draw on rules developed for face-to-face negotiations as well as those applicable to negotiations via postal mail.  As Dinwoodie points out, a court may consider both rules, but is not required to choose either; instead the court is likely to blend principles from each set of rules.
  Likewise, Dinwoodie argues, a court in a multistate dispute should not consider itself bound to choose one state’s law over the other in toto; it should instead be free to craft a hybrid rule that reflects the interests of the multiple states and parties involved.


Such substantive law-making is particularly important in the international context.  First, statutory rules enacted by national legislatures are rarely enacted with an eye to international disputes or conduct.
  And, even when legislators do consider activities abroad, they do so to pursue domestic policy priorities, with little consideration of multistate implications.  Second, Dinwoodie argues that “a method that draws its applicable rule in international cases from an amalgam of national and international norms reflects the complex and interwoven forces that govern citizens’ conduct in a global society.”
  Thus, a choice-of-law regime that forces binary choices requires citizens to be judged according to a single state norm in a world where those citizens affiliate with multiple states.  Indeed, the mere fact that a dispute is multinational necessarily means that it implicates interests that are different from a purely domestic dispute.  Accordingly, the substantive method asks judges to consider these added factors and craft rules based on a variety of national and international legal norms.


The substantive method has much to recommend it.  More than the other two approaches it takes seriously the multistate nature of the dispute and seeks to find a way to reconcile the multiple communities potentially implicated.  And, though it asks judges to engage in creative common law interpretation, which could result in a degree of unpredictability, such difficulties are likely to subside over time, as judges develop a series of international law norms that become relatively settled.  Moreover, the creation of such international norms is likely to happen more rapidly than, for example, the international treaty process.  Thus, the substantive law method may allow legal rules to evolve more rapidly in the face of technological innovation.


Nevertheless, I see at least two problems with the substantive approach.  First, a method that asks judges to craft international or hybrid law unmoored to the positive law of their own state is likely to run into significant objections from the perspective of democratic legitimacy.  Of course, it is true that any proposal that judges candidly engage in lawmaking is likely to raise a similar objection.  But in this context the critique is perhaps more trenchant because the substantive law method explicitly asks judges to look to legal sources external to the very sources of the courts’ own authority and legitimacy.  In this sense, those seeking to develop hybrid domestic/international norms might be better off arguing for an expansion of the idea of governmental interests because at least then the hybrid norms would be nominally grounded in the long-term interest of the state in which the court sits.  Indeed, Dinwoodie himself acknowledges that the governmental interests analysis, if expanded could in fact be used to justify an approach like his substantive law method: “[I]f a legislature were consciously to address the policies by which it would seek to regulate international disputes before its courts, it might articulate a different policy that took into account the competing interests of other states as well as its own interest.
  Thus, expanding the idea of a governmental interest may raise fewer legitimacy concerns than the substantive law method, yet reach the same result.


Second, the substantive method, true to its name, focuses exclusively on the substance of the law to be applied rather than any external criteria that might be relevant to choosing the appropriate norms.  Accordingly, although both vested rights and government interest analysis choose the applicable law based on a priori considerations—the “location” of the cause of action or the domicile of the parties—the substantive method emphasizes the need to choose governing norms rather a governing jurisdiction.  But while proponents of the substantive law method tout this feature as an advantage,
 something is lost by not conducting a separate inquiry concerning prescriptive jurisdiction.  After all, it seems reasonable to expect that the extent of the parties’ relationship to the various states whose law might apply should have some independent bearing on the choice-of-law inquiry.  Moreover, such a inquiry need not be either the formalist exercise envisioned by Beale or the parochial one advocated by Currie.  Rather, choice of law could become the locus for debates about the varieties of community definition and affiliation and the degree to which issues of physical geographical location should remain salient as a guide to choice of law.  If courts skip straight to the substance of the possible governing norms without conducting a separate choice-of-law inquiry, this important discussion is lost.


Thus, although the substantive method appropriately asks judges to consider the distinctively international aspects of a dispute and to fashion creative hybrid solutions to multistate problems, it does so in a way that raises questions of democratic legitimacy and short-circuits important discussion about the appropriate scope of prescriptive jurisdiction.  In order to avoid such problems, a cosmopolitan approach is grounded in an expanded conception of governmental interests and allows debate about the scope of a community’s legal norms before addressing the norms themselves.  Only through such debate can there be common law development of principles concerning the appropriate understanding of a legal community in a world of increasingly overlapping norm-generating groups.

D.  Cosmopolitanism


Choice-of-law debates involve more than simply questions about which governing norms will be applied to a dispute.  In addition, such debates address core issues of community definition and affiliation, particularly in a world where the significance of territorial location may be less salient than it once was.  The advantage of cosmopolitanism as a choice-of-law framework is precisely the fact that cosmopolitanism seeks to understand these issues of multiple community affiliation.  Indeed, cosmopolitanism starts from the premise that community affiliations are always plural and can be detached from mere spatial location.
  Thus, cosmopolitans recognize that “[w]e are connected to all sorts of places, causally if not always consciously, including many that we have never traveled to, that we have perhaps only seen on television—including the place where the television itself was manufactured.”
  


Cosmopolitanism can be traced at least as far back as the Stoics, who argued that each of us dwells in two communities: “the local community of our birth, and the community of human argument and aspiration that ‘is truly great and truly common, in which we look neither to this corner nor to that, but measure the boundaries of our nation by the sun.’”
  Recognizing the dangers of factionalism that come from allegiance to the political life of a group, the Stoics contended that only by placing primary allegiance in the world community can mutual problems be addressed.


Martha Nussbaum has recently elaborated on the Stoic ideal in an essay touting the cosmopolitan perspective.  According to Nussbaum, cosmopolitanism does not require one to give up local identifications, which, she acknowledges, “can be a source of great richness in life.”
  Rather, following the Stoics, she suggests that we think of ourselves as surrounded by a series of concentric circles:

The first one encircles the self, the next takes in the immediate family, then follows the extended family, then, in order, neighbors or local groups, fellow city-dwellers, and fellow countrymen—and we can easily add to this list groupings based on ethnic, linguistic, historical, professional, gender, or sexual identities.  Outside all these circles is the largest one, humanity as a whole.

Moreover, we need not relinquish special affiliations and identifications with the various groups.  Indeed, “[w]e need not think of them as superficial, and we may think of our identity as constituted partly by them.”
  But, Nussbaum argues, “we should also work to make all human beings part of our community of dialogue and concern, base our political deliberations on that interlocking commonality, and give the circle that defines our humanity special attention and respect.”


In this vision, people could be “cosmopolitan patriots,”
 accepting their responsibility to nurture the culture and politics of their home community, while at the same time recognizing that such cultural practices are always shifting, as people move from place to place.  “The result would be a world in which each local form of human life was the result of long-term and persistent processes of cultural hybridization—a world, in that respect, much like the world we live in now.”


Iris Young has used the ideal of the “unoppressive city” as a model for a similarly multifaceted understanding of community.
  She argues that “community” is always a politically problematic term because “those motivated by it will tend to suppress differences among themselves or implicitly to exclude from their political groups persons with whom they do not identify.”
  Thus “[t]he desire for community relies on the same desire for social wholeness and identification that underlies racism and ethnic chauvinism on the one hand and political sectarianism on the other.”
  Instead, she envisions ideal city life as the “‘being-together’ of strangers.”
  These strangers may remain strangers and continue to “experience each other as other.”
  Indeed, they do not necessarily seek an overall group identification and loyalty.  Yet, they are open to “unassimilated otherness.”
  They belong to various distinct groups or cultures and are constantly interacting with other groups.  But they do so without seeking either to assimilate or to reject those others.  Such interactions instantiate an alternative kind of community,
 one that is never a hegemonic imposition of sameness but that nevertheless prevents different groups from ever being completely outside one another.
  In a city’s public spaces, Young argues, we see glimpses of this ideal:  “The city consists in a great diversity of people and groups, with a multitude of subcultures and differentiated activities and functions, whose lives and movements mingle and overlap in public spaces.”
  In this vision, there can be community without sameness, shifting affiliations without ostracism.


Although Young does not refer to her vision as cosmopolitan, it fits comfortably within the understanding of community affiliation I am sketching here.  Cosmopolitanism is emphatically not a model of international citizenship in the sense of international harmonization and standardization, but instead is a recognition of multiple refracted differences where (as in Young’s ideal city) people acknowledge links with the “other” without demanding assimilation or ostracism.  Cosmopolitanism seeks “flexible citizenship,”
 in which people are permitted to shift identities amid a plurality of possible affiliations and allegiances.  These allegiances could also include non-territorial communities, such as those found in Internet chatrooms.  The cosmopolitan worldview shifts back and forth from the rooted particularity of personal identity to the global possibility of multiple overlapping communities.  “[I]nstead of an ideal of detachment, actually existing cosmopolitanism is a reality of (re)attachment, multiple attachment, or attachment at a distance.”


A cosmopolitan conception of choice of law might at first seem an oxymoron because most people equate cosmopolitanism with universalism.  And of course, if we constructed one universal “world community” with one set of governing rules, there would never need to be a “choice of law” in the sense that conflict of law scholars use the term.  Yet, the cosmopolitan worldview I am describing, while eschewing a strict reliance on territorial location and geographical borders, also rejects the goal of universalism.  Although the vision of one world community is attractive in its idealism, it strikes me as misguided for several reasons:  First, it asks that we see ourselves solely as citizens of the world and therefore dissolves the multirootedness of community affiliation into one global community.  Second, it fails to capture the extreme emotional ties people still feel to distinct transnational or local communities.
  Thus, universalism tends to ignore the very attachments people hold most deeply.  Third, as Anupam Chander has pointed out, the aspiration that we become solely citizens of the world is at least partly based on an internationalization of John Rawls’s theory of justice
 and is therefore subject to the same criticism Rawls has long faced:  that his theory assumes a Self detached from the social and cultural context that makes such a Self possible.
  Fourth, an ongoing system of universal governing norms poses such a strong challenge to our current notions of nation-state sovereignty that, as a practical matter, it seems unlikely to be adopted widely in the foreseeable future.  Fifth, and perhaps most important, in order to create a set of universal legal norms, one needs to presuppose a world citizenry devoid of both particularist ties and normative discussion about the relative importance of such ties.  Thus, universalism cuts off debate about the nature of overlapping communities just as surely as territorialism or parochialism does.


A cosmopolitan conception of choice of law, in contrast, makes no attempt to deny the multirootedness of individuals within a variety of communities, both territorial and non-territorial.  Indeed, the basic tenet of cosmopolitanism, as I define it, is the acknowledgment of multiple communities, rather than the erasure of all communities except the most encompassing.  Thus, although a cosmopolitan conception of choice of law often seeks to acknowledge and accommodate transnational and international norms, it does not require a universalist belief in a single world community.


A choice-of-law regime built on cosmopolitan principles, therefore, asks courts to consider the variety of normative communities with possible ties to a particular dispute.  In doing so judges must see themselves as part of an interlocking network of domestic, transnational, and international norms.  Recognizing the “complex and interwoven forces that govern citizens’ conduct in a global society,”
 courts can develop a jurisprudence that reflects this cosmopolitan reality.  


Such a jurisprudence looks to a variety of possible legal sources.  First, courts can consider the multiple domestic norms of nation-states states affected by the dispute.  In considering which national norms to give greatest salience, courts must consider the community affiliations of the parties and the effect of various rules on the polities of the affected states.  Moreover, whereas most traditional choice-of-law regimes require a choice of one national norm, a cosmopolitan approach permits judges to develop a hybrid rule that may not correspond to any particular national regime.  Second, international treaties, agreements, or other statements of evolving international or transnational norms may provide relevant guidance.  Third, courts should consider community affiliations that are not associated with nation-states, such as industry standards, norms of behavior promulgated by non-governmental organizations, community custom, and rules associated with particular activities, such as internet usage.  Fourth, courts should take into account traditional conflicts principles.  For example, choice-of-law regimes should not develop rules that encourage a regulatory “race to the bottom” by making it easy to evade legal regimes.  


At first glance, this approach might seem similar to the one taken by the Second Restatement of Conflicts, which permits courts to consult a “grab bag”
 of factors to reach a choice-of-law decision, including “the needs of the interstate and international system.”
  Indeed, the Second Restatement’s emphasis on finding the place with the “most significant relationship” to the dispute,
 does at least turn the focus from pure territorial contacts to relationships.  However, it is unclear whether such “relationships” include affiliations that are neither citizenship-based nor territory-based.  In contrast, cosmopolitanism would acknowledge such additional affiliations.  Moreover, the Second Restatement maintains a series of Beale-like presumptions about the proper choice-of-law default rules for specific types of cases.
  These presumptions tend to be based on territoriality and may actually trump the more general (and more cosmopolitan) guidance about the needs of the interstate and international system.
  Thus, though one could perhaps interpret the Second Restatement in a cosmopolitan way, the emphasis of the Restatement is distinctly different.


As mentioned previously, a cosmopolitan approach to choice of law borrows elements from each of the three major choice-of-law methods already discussed.  While eschewing both Beale’s rigid formalism and his reification of territorial location as the basis for choice-of-law decisions, cosmopolitanism does recognize the importance of thinking about choice-of-law separately from the substantive norm to be applied.  Thus, courts applying a cosmopolitan approach should discuss the possibly relevant community affiliations and consider their relative importance before turning to an application of substantive law.  In this way, choice-of-law becomes the terrain for debate about the proper scope of community dominion in an era when pure territorial borders no longer adequately delimit community boundaries.


Likewise, while rejecting Currie’s parochial application of governmental interest analysis, a cosmopolitan approach is firmly grounded in an expanded notion of governmental interests.  Indeed, as courts consider multiple community affiliations and develop hybrid rules for resolving multistate disputes, they do so not because they are ignoring the policy choices of their home state, but because they are effectuating their state’s broader interest in taking part in a global community.  Thus, a cosmopolitan approach is ultimately moored to a broader understanding of how governments must operate in an interconnected world.


Finally, because the cosmopolitan approach is grounded in a conception of governmental interests, it avoids some of the concerns about democratic legitimacy raised by the substantive law method.  Moreover, by treating choice of law as an a priori discussion of community definition and affiliation, cosmopolitanism rejects the single-minded focus on substantive rules that is the hallmark of the substantive law method.  Yet, cosmopolitanism, like the substantive law method, asks courts resolving multistate disputes to see themselves as international and transnational actors who are engaging in an international dialogue about legal norms.  Accordingly, they must consider how best to construct a world system of law (and not just pursue parochial interests) and they may develop hybrid norms for resolving multistate disputes.


A cosmopolitan approach to international adjudication, therefore, allows courts to engage in a dialogue with each other concerning the appropriate definition of community affiliation and the appropriate scope of prescriptive jurisdiction.  In addition, it asks courts to develop international norms, thereby harnessing the generative potential of international litigation.  Whereas treaties and other formal instruments of international law-making are cumbersome and slow to adjust to changing technologies or social conditions, international common-law adjudication is far more dynamic.  As a result, international private law litigation can serve public values as for a for debates about community affiliation and as generators of new common law international norms.


Of course, such dynamism also raises important concerns.
  For example, one might think that such common law norm development will diminish the predictability of legal rules.  And certainly many actors would sacrifice some dynamism in order to be able to predict judicial outcomes more effectively.  Yet, this concern may be over-stated, for several reasons.  First, as with all common-law rules, the amount of uncertainty diminishes over time as areas of doctrine become more settled.  Likewise, as courts develop norms for determining that certain activities establish community ties sufficient to justify the exercise of prescriptive jurisdiction, the uncertainty will diminish.  Second, current choice-of-law analysis is already quite unpredictable and often arbitrary.
  Third, concerns about certainty in the commercial context are undermined by the fact that international commercial arbitration, which has few if any fixed substantive principles, has nevertheless been an extraordinarily popular means of resolving disputes.  And finally, we must remember that it is not unprecedented for courts to introduce some uncertainty during the transition from one choice-of-law regime to another.  For example, the New York State Court of Appeals, in the classic conflicts case of Neumeier v. Kuehner
 explicitly acknowledged that its rejection of a vested rights approach several years earlier had created uncertainty:

When . . . we rejected the mechanical place of injury rule in personal injury cases because it failed to take account of underlying policy considerations, we were willing to sacrifice the certainty provided by the old rule for the more just, fair and practical result that may best be achieved by giving controlling effect to the law of the jurisdiction which has the greatest concern with, or interest in, the specific issue raised in the litigation. . . . In consequence of the change effected—and this was to be anticipated—our decisions . . . have, it must be acknowledged, lacked consistency. . . . 

Nevertheless, the court embraced the ad hoc, case-by-case approach it had used in order to construct a new choice-of-law regime.
  Significantly, the court emphasized that such common law development helps to uncover the appropriate values and policies to be weighed by the courts over time, leading eventually to the formulation of new “rules of general applicability, promising a fair level of predictability.”
  The ultimate outcome, according to the court, is worth the short-term cost.


Another concern, discussed previously, is that a court taking a cosmopolitan approach is behaving illegitimately because it is not applying forum law.  However, it must be remembered that vested rights also often required courts to apply other states’ laws; only the parochial understanding of government interests insists that forum law trump.  Yet, with an expanded understanding of government interests, there is no reason to fear that a court applying a cosmopolitan vision is necessarily unmoored from the long-term interest of the government to which the court owes its legal authority.  Moreover, it is important to note that this cosmopolitan law-making is being engaged in not by unelected international regulators or bureaucrats, but by national judges.  Such judges are appointed by domestic political actors, and they are national citizens presumably influenced by national politics.  Accordingly, “the national courts that develop international norms are connected to a national legislative or political unit that can revisit apparent judicial over-reaching.”
  By definition, then, even when a court incorporates a cosmopolitan conception into its framework, it is doing so as a local actor articulating a new (cosmopolitan) domestic norm in a multinational dispute.  


Thus, cosmopolitanism offers courts an opportunity to craft choice-of-law rules that reflect the realities of a world where people form multiple community affiliations that are not necessarily linked to physical geography.  By considering these multiple affiliations, courts provide a forum for debate about the changing scope of prescriptive jurisdiction.  Such debate can actually promote long-term international cooperation by providing incentives for other branches of government to negotiate international regulatory compromises.
  And by recognizing the long-term interests that states have in being part of an interlocking world order, courts can engage in dynamic, transnational law-making, developing and applying international, transnational, or hybrid norms to govern multistate disputes.

III.  Articulating a Cosmopolitan Vision of Recognition of Judgments


Just as with choice of law, a cosmopolitan vision of judgment recognition requires judges to see themselves as part of an international network of courts and the parties before them as potentially affiliated with multiple communities.  Those various communities might legitimately seek to impose their norms on such affiliated parties.  Thus, when faced with an enforcement decision regarding a foreign judgment, courts should not necessarily assume that their own local public policies trump the dictates of the foreign judgment.  Instead, courts must undertake a nuanced inquiry concerning whether the affiliations of the parties render the original court judgment legitimate.  Although the local policies of the forum country are not irrelevant, those policies should be weighed against the overall systemic interest in creating an interlocking system of international adjudication.


This is not so different from what U.S. courts already do in domestic cases raising judgment recognition issues.  Indeed, the United States Supreme Court has long held that states cannot refuse to enforce sister-state judgments on the ground that doing so would violate the rendering state’s public policy.
  This is even true when the judgment being enforced would be illegal if issued by the rendering state.
  


Of course, in the domestic context, the recognition of judgments has a constitutional dimension because of the Full Faith and Credit Clause.
  Moreover, within a single, relatively homogenous country, the idea of one state enforcing another state’s judgment does not seem quite so significant because the variations from state to state are likely to be relatively minor.  On the other hand, the Full Faith and Credit Clause derives from the Articles of Confederation,
 and certainly when the Articles were drafted the colonies were less homogenous and more akin to separate nation-states than they are now.


In any event, while the decision to enforce a judgment surely will be less automatic when the judgment at issue was rendered by a foreign court, many of the same principles still are relevant.  Most importantly, what we might call the “conflicts values” that underlie the Full Faith and Credit command should be part of the judgment recognition calculus.  Thus, courts should acknowledge the importance of participating in an interlocking international legal system, where litigants cannot simply avoid unpleasant judgments by relocating.  Indeed, in a cosmopolitan world, there is no need for inherent suspicion of foreign judgments.  As in the choice-of-law context, deference to other courts will have long-term reciprocal benefits.  And, particularly when the parties have no significant affiliation with the forum state, there is little reason for a court to insist on following domestic public policies in the face of such competing conflicts values.


This is not to say, of course, that foreign judgments should always be enforced.  Indeed, even in a cosmopolitan system, one would expect that judges might sometimes interpose local public policies where they would not in the domestic state-to-state setting.  But if we acknowledge the importance of the conflicts values effectuated by strong judgment recognition, we will necessarily reject the idea that a court is simply unable to enforce a judgment just because such a judgment could not have been issued by the court in the first instance.  Instead, we will appreciate that enforcing a foreign judgment is fundamentally different from issuing an original judgment; indeed, judgment recognition implicates an entirely distinct set of concerns about the role of courts in a multistate world.


In most areas of law, United States courts have generally invoked these conflicts values and enforced foreign judgments as a matter of comity.
  Indeed, as far back as 1895, in Hilton v. Guyot,
 the U.S. Supreme Court made clear that comity “is the recognition which one nation allows within its territory to the legislative, executive, or judicial acts of another nation, having due regard both to international duty and convenience, and to the rights of its own citizens, or of other persons who are under the protection of its laws.”
  The Second Restatement codifies this idea, noting that a “judgment rendered in a foreign nation . . . will, if valid, usually be given the same effect as a sister State judgment.”
  Moreover, validity is based only on whether the court that rendered judgment had proper personal jurisdiction over the parties and utilized procedures that were not inherently unfair.
  And while courts enforcing foreign judgments (as opposed to domestic ones) have applied a public policy exception to avoid enforcing particularly egregious rulings,
 the public policy exception has been construed very narrowly.
  Accordingly, courts only refuse to enforce “where the original claim is repugnant to fundamental notions of what is decent and just in the State where enforcement is sought.”
  Likewise, the United Nations Convention on the Recognition and Enforcement of Foreign Arbitral Awards and the Uniform Foreign Money-Judgments Recognition Act requires that a U.S. court enforce the judgment or arbitral award unless there is fraud or if doing so would be repugnant to the public policy of the enforcing forum.
  Thus, in most recognition of judgments cases, “[c]ourts consistently have enforced foreign judgments even if they would have refused to entertain suit on the original claim on grounds of public policy.”
  As Judge Cardozo observed: “We are not so provincial as to say that every solution of a problem is wrong because we deal with it otherwise at home.”


In stark contrast to this general policy of respecting foreign judgments, however, U.S. courts generally have assumed, at least where U.S. constitutional values seem to be at stake, that enforcing an “unconstitutional” judgment is itself a violation of the U.S. Constitution.  As a result, courts have effectively imposed U.S. constitutional norms onto foreign disputes even in circumstances where the dispute has little connection with the United States.
  


Consider, for example, the case of Telnikoff v. Matusevitch.
  This was a libel case between two British citizens concerning writings that appeared in a British newspaper.
  After a complicated sequence of proceedings in the United Kingdom, a jury ruled for the plaintiff and ordered damages,
 but Matusevitch moved to Maryland and subsequently sought a declaratory judgment that the British libel judgment could not be enforced in the United States, pursuant to the First Amendment.
  The Maryland Supreme Court ultimately ruled that, because British libel law violates the speech-protective First Amendment standards laid out by the U.S. Supreme Court in New York Times v. Sullivan
and its progeny, the British judgment violated Maryland public policy and could not be enforced.
  


But there is no reason to think the U.S. Constitution is necessarily implicated in an enforcement action.  First, it is debatable whether the simple enforcement of a judgment creates the requisite state action to implicate constitutional concerns.
  Second, with regard to interstate harmony, a refusal to enforce the British libel judgment effectively imposes US First Amendment norms on the UK.  Such parochialism in judgment recognition, as in choice of law, is cause for concern.  Third, while it is true that constitutional concerns could conceivably generate sufficient public policy reasons to refuse to enforce a judgment, the libel dispute in Telnikoff did not in any way implicate US public policy because neither party had any particular affiliation with the United States at the time of the events at issue.  


Thus, even if US constitutional values or public policy considerations might sometimes require a court to refuse to enforce a judgment, there is no basis for a categorical rule preventing enforcement, and little reason to refuse to enforce a validly issued foreign judgment absent significant ties between the dispute and the United States.  Instead, courts should take seriously the conflicts values that would be effectuated by enforcing the foreign judgment, weigh the importance of such values against the relative importance of the local public policy or constitutional norm, and then consider the degree to which the parties have affiliated themselves with the forum.  Only then can courts take into account the multistate nature of the dispute and the flexible nature of community affiliation in a cosmopolitan world.

IV.  Applying the Cosmopolitan Vision


A cosmopolitan approach to choice of law and recognition of judgments yields a significantly different framework for analyzing the cases discussed in Part One.  Although the ultimate result does not change in each instance, cosmopolitanism would affect the way in which judges view their task in considering cases with multinational dimensions.  This section therefore reconsiders each case in turn.

A.  GlobalSantaFeCorp. v. Globalsantafe.com

Rather than simply insisting on applying U.S. law, a court with a cosmopolitan vision of choice of law would ask whether the community affiliation of the parties in this case made it more appropriate to apply the law of South Korea or the law of the United States (or some combination of the two).  At first glance, such an analysis might seem to produce a draw.  GlobalSantaFe is a U.S. corporation, but Park is a South Korean citizen who did not even register the domain name in dispute with a U.S. registrar.  Thus, even a tenuous, internet-based contact with the United States is lacking.


Yet, relying on such literal “contacts” is a relic of territorialism (even when the contact in question is simply “visiting” a U.S.-based web server).  Instead, a cosmopolitan vision looks to affiliation.  Here, Park purposely registered the domain name of a newly-formed U.S. corporation, GlobalSantaFe, precisely because it was a newly formed corporation.  Accordingly, this is not a case where someone registers a domain name for independent reasons, and the name just happens to be the same as that of some distant entity that was likely unknown to the registrant.  Instead, Park was fully aware of the U.S. corporation and deliberately picked the name to take advantage of the confusion and then sell the name back to the corporation.  


I will leave to others to discuss whether Park’s activity should be illegal, and whether anti-cybersquatting laws are a good idea or not.
  I note only that Park’s actions were wholly aimed at a U.S. corporation based in the U.S.  On that basis, it seems that a court taking a cosmopolitan viewpoint would apply U.S. trademark law to the dispute.  Moreover, had the South Korean court taken such a perspective, it would have enforced the original U.S. court judgment rather than set up a parochial battle of dueling injunctions.  Indeed, if one viewed this as a judgment recognition case, under a cosmopolitan vision the South Korean court should first have acknowledged Park’s voluntary affiliation with the United States and then enforced the U.S. court’s judgment in order to avoid precisely the sort of judicial impasse that occurred here.  Such is the importance of conflicts values.


Does that mean that the citizenship of the alleged trademark holder should always govern the choice-of-law decision?  Not necessarily.  First, as noted above, if Park had registered the name without any knowledge of or intent to profit from the U.S.-based corporate name, there would be no voluntary affiliation with the United States.  Second, if GlobalSantaFe, even if incorporated in the United States, were based in South Korea, then South Korean trademark law might well apply since both parties would have substantial affiliations with South Korea.


Moreover, even though a cosmopolitan choice-of-law vision reaches the same result as the district court in this particular case, it would not support the district court’s notion that the location of the registry company has any bearing at all on the choice-of-law decision.  Such a focus territorializes internet transactions in a particularly arbitrary way, given that very few people know the whereabouts of, or interact with, the registry for a top-level domain.  And as a practical matter, emphasizing the physical location of the registry company means that, for the foreseeable future, all domain name disputes (at least those in the most popular .com or .net or .edu domains) would be resolved under U.S. law.  Such a system, while creating a certain degree of uniformity, is unacceptably parochial.  Indeed, if in the future we were to see the emergence of popular top-level domain whose registries were located outside the United States, there would likely be substantial objection from U.S. trademark holders.  Thus, a system that privileges the arbitrary location of registry companies is an invitation to long-term segmentation of the domain name system, with different legal rules governing different top-level domains.  A cosmopolitan vision, in contrast, though it may at times be less predictable, at least holds the promise of developing long-term common law consensus about which nation’s laws should apply to which sorts of disputes.

B.  Barcelona.com, Inc. v. Excelentisimo Ayuntamiento de Barcelona


In contrast to GlobalSantaFe, the domain name dispute in Barcelona.com has far less relationship to the United States.  Indeed, here we have a Spanish citizen registering a domain name using the name of a Spanish city in order to create a tourist portal for people visiting Spain.  While it is true that Nogueras subsequently transferred the domain name to a nominally American corporation, the corporation appears to have been created solely to hold the registration and has no actual presence in the United States beyond a domain name registration and a post office box.  


A cosmopolitan vision of choice of law need not countenance legal formalisms such as the place of incorporation.  Rather, the inquiry is focused on substantive community affiliations.  Here all the true principals in the suit are in Spain, and the dispute concerns a web portal for tourists intending to visit Barcelona.  These are indeed strong affiliations with Spain.


Therefore, a cosmopolitan vision would embrace the approach of the district court and at least use Spanish law to determine whether the City of Barcelona held a valid trademark in names containing the word Barcelona.  In contrast, the Fourth Circuit panel applied U.S. trademark law, on the theory that Spanish trademark law should not be applied extraterritorially.  When dealing with a globally interconnected communications system, however, the appellate court’s conception of extraterritoriality is problematic because there is no way to avoid a ruling that will have some extraterritorial effect.  The Fourth Circuit focused on the specter of Spanish trademark law being applied in a case involving a U.S. corporation (never mind the fact that the corporation was only formally a U.S. entity).  But the Fourth Circuit’s approach is equally extraterritorial, because it applies U.S. trademark law in a case involving a Spanish trademark holder, various Spanish parties, and a web portal for tourists to Spain.  


Accordingly, the mere fact that some country’s trademark law will be applied extraterritorially does not provide any solution to the choice-of-law problem.  Indeed, it is precisely the fact that there is a reciprocal extraterritoriality problem that makes it a choice-of-law question in the first place.  Thus, relying on territoriality is no solution.  Instead, the court should have delved deeper, using choice-of-law principles to analyze the substantive community affiliations of the parties.

C.  Yahoo!, Inc. v. La Ligue Contre Le Racisme et L’Antisémitisme

Like Barcelona.com, the Yahoo! case also raises a reciprocal problem of extraterritoriality.  Yahoo! argued that the French judgment was an impermissible attempt by France to impose global rules for Internet expression.  Yet, if France is not able to block the access of French citizens to proscribed material, then the United States will effectively be imposing First Amendment norms on the entire world.  Again, the issue of extraterritoriality is inescapable.


So, how does a court adopting a cosmopolitan framework approach the question of whether to recognize the French judgment?  To begin, we must recognize that this is a difficult case.  To the extent that local public policies should have any valence in an international judgment recognition decision, here the U.S. public policy is particularly strong.  Not only is the First Amendment a constitutional command, but it goes to the heart of American self-identity and arguably helps to define American democracy.  Moreover, unlike the Telnikoff case discussed previously, Yahoo! is a U.S. corporation based in the U.S.  Thus, Yahoo!’s entitlement to First Amendment protection is far stronger than was Matusevitch’s.


On the other hand, in weighing the relevant conflicts values, it becomes clear that this case is not merely a matter of France simply imposing its norms onto an entity with no affiliation in France.  Rather, Yahoo! is a sophisticated, multinational operator, with a business plan aimed at reaching web users worldwide,
 a marketing strategy touting its “global footprint,”
 and a French subsidiary in which it owns a seventy percent ownership stake.
  Indeed, Yahoo! exerted substantial control over this subsidiary, dictating some of the links and content of the French site and requiring the subsidiary to maintain links to its United States-based site.
  Moreover, Yahoo! routinely profiled French users in order to target them with advertisements written in French.
  Given these efforts to take advantage of the French market and affiliate itself with France, Yahoo! has less cause for complaining of France’s “extraterritorial” judgment.


Thus, the Yahoo! case falls within two extremes.  At one pole is Telnikoff, in which the relevant community affiliations of both the parties and the dispute were exclusively British, and therefore enforcing the British libel judgment would be appropriate.  At the other pole is a hypothetical case in which a small, local website based in the United States is prosecuted in France solely because of material available on its website.  The company’s utter lack of community affiliation with France would likely mean that the French judgment should not be enforced in the United States.  In that instance, the strong First Amendment values would outweigh the need to enforce the judgment in order to remain a cooperative member of an international community of courts.  In Yahoo!, there is both significant affiliations with the United States and significant affiliations with France.  In the end, under a cosmopolitan approach, I think that the extent of Yahoo!’s business activities abroad justify the French judgment and should make it enforceable in the United States.  But regardless of the final outcome, it is clear that courts could not simply cite the First Amendment and refuse to enforce a foreign judgment without actually considering the conflicts values implicated by the enforcement decision.

Conclusion


In a case decided this past term, Hoffman-La Roche v. Empagran,
 the U.S. Supreme Court refused to apply the Sherman Act extraterritorially to regulate alleged anticompetitive activity that took place overseas, at least to the extent that the relevant harm was suffered by foreign plaintiffs.  Although the relevant statutory provision was ambiguous concerning the appropriate extraterritorial application of U.S. antitrust laws, the Court refused to interpret the statute to reach foreign anticompetitive conduct causing only foreign injury.  Justice Breyer, writing for the Court, opined that, “if America’s antitrust policies could not win their own way in the international marketplace for such ideas, Congress, we must assume, would not have tried to impose them, in an act of legal imperialism, through legislative fiat.”


While the facts of Hoffman-La Roche are not necessarily analogous to the three cases discussed in this Essay,
 the Court’s statement about “legal imperialism” is nevertheless instructive.  In a highly interdependent world, concerns about legal imperialism may be as significant as concerns about military, political, or cultural imperialism.  And while it is unrealistic to expect international harmonization of legal norms, a cosmopolitan approach would at least allow judges to evaluate multiple community affiliation while developing choice-of-law rules as part of a joint transnational enterprise.  


Conflicts analysis, of course, is one way in which courts and commentators attempt to create ordering principles for considering the intractable problems that arise in a world of transnational communication, commerce, and affiliation.  Thus, the first step is for courts to take this analysis seriously and use conflicts principles in cases raising multistate concerns.  Instead of simply applying a domestic law to a transnational dispute, courts must analyze the degree to which that domestic law should be applied to the dispute.  Indeed, regardless of the precise rubric used for resolving conflicts cases, the initial point is that courts cannot avoid at least considering the conflicts values that are potentially implicated.  Otherwise, we risk creating a completely segmented international legal system, whereby jurisdictions compete to apply their laws extraterritorially with no limits and no analysis.


In addition, the particular rubric for deciding conflicts cases matters.  This is because, at root level, conflicts rules reflect our changing definitions of community affiliation.  The conflicts analysis always asks: when is it legitimate for one community to impose its norms on a dispute with links to other communities?  Thus, conflicts of law is a terrain of engagement, where the crucial problems of globalization must be worked out over time.


In an era of global interaction, with its rapid movement of people, money, ideas, goods, and services, a conflicts jurisprudence based solely on the territorial location of key events is unduly limited and cannot hope to capture the variety of non-territorial affiliations people and corporations actually form.  Likewise, conflicts rules based on parochial preferences for forum law are apt to turn into legal imperialism unless one’s idea of a government’s self-interest is expanded to include an interest in being a cooperating member of the global community.  And, though it makes sense to allow courts more freedom to craft common-law compromises in multistate cases, the question of community affiliation is too important to be folded into the substantive legal issues without separate analysis.  Finally, in determining whether to recognize foreign judgments, courts must take into account that parties with foreign affiliations might appropriately be subject to foreign court decisions even if such judgments do not accord with U.S. law or public policy decisions.  Thus, courts seeing themselves as part of an interlocking world system cannot simply assume that local preferences necessarily prevail.


A cosmopolitan vision of conflicts of law aims to respond to these imperatives.  By focusing on community affiliation rather than territoriality, cosmopolitanism attempts to turn the legal gaze to the reality of global interaction rather than simply the formal contacts with a geographical location.  Moreover, given such multiple community affiliations, there is no reason to privilege forum law.  Rather, cosmopolitanism recognizes, as many scholars of law and globalization have, that we don’t live in a world where states can effectively pursue their own short-term self-interest with single-minded devotion.  Because states are inevitably embedded in an international system, they internalize the aspirations and disciplining norms of that international system and have an important interest in being a cooperative member of a global community.  Yet, given that it is both practically unlikely and normatively undesirable to create a single overarching global law, courts must engage in an ongoing, nuanced discussion of conflict of law principles in order to accommodate both the particularities of each community and the need to regulate multiple communities effectively.  Such nuanced analysis will consider community affiliation, the functional needs of the transnational system, and the possibility of developing hybrid norms for cases that touch multiple normative communities.  And, in considering judgments issued by courts abroad, judges must analyze the importance of long-term conflicts values and not just reflexively rely on local norms.


There is much more work to be done, of course, to develop stable legal principles concerning how best to calibrate community affiliation for the purpose of resolving difficult conflicts of law cases.  However, part of the point of a cosmopolitan approach is to allow transnational adjudication (and possibly diplomacy
) to work out conflicts norms over time.  Only through ongoing discussion of how to analyze community affiliation in a global era will a truly transnational legal system be born.  Finally, though this Essay has focused on norms embodied by official state-sanctioned entities, a comprehensive analysis of conflicts of law embrace the insights of legal pluralism and consider non-state norm-generating communities, as well as the degree to which those norms should be analyzed for their persuasive power in conflicts settings.  


Nevertheless, for now it is enough simply to move the discussion towards a different set of criteria for analyzing transnational conflicts questions.  By acknowledging multiple community affiliations and a broader set of state interests, we are less likely to engage in legal imperialism and more likely to consider the ways in which all states inevitably have a stake in a functioning transnational system.  As in Young’s account of the “unoppressive city,” we must consider a conflicts approach that permits “unassimilated otherness,” while still emphasizing cooperation, accommodation, and global interaction.  And while we are unlikely ever to attain such a lofty set of goals, we can at least take an important step by adopting legal rules that seriously engage the increasingly cosmopolitan world in which we live.
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