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I. INTRODUCTION AND SUMMARY OF ARGUMENT IN REPLY.

On one point, the parties agree – this is a case of constitutional importance.  Asserting First Amendment arguments, Yahoo! asks the Court to diminish the Due Process rights of foreign defendants who have done nothing more than exercise their legal rights abroad.  The United States Supreme Court, however, has already addressed the question of whether Due Process must yield to First Amendment considerations in the exercise of jurisdiction.  In Calder v. Jones, 465 U.S. 783 (1984), the Supreme Court pointedly rejected “the suggestion that First Amendment concerns enter into the jurisdictional analysis”.  465 U.S. at 790.  The asserted significance of the underlying issues does not trump a defendant’s right to due process.  

The principal issue before the Court is whether an alien defendant can be haled into a United States court based upon the legitimate exercise of legal rights abroad whenever those rights are asserted against a forum resident.  Is Due Process satisfied when a court exercises jurisdiction over an alien defendant based solely on a foreign act having a claimed local effect, in the absence of tortious or otherwise unlawful conduct aimed at the forum?  Again, the Supreme Court has provided the answer:  Jurisdiction over a foreign defendant may be proper when the defendant is involved “in an alleged wrongdoing intentionally directed at a California resident”.  Calder, 465 U.S. at 1487 (emphasis added).  Principles of sovereignty dictate that the jurisdictional threshold is even higher in the case of alien defendants, and is certainly no less.  See Core-Vent Corp. v. Nobel Industries 11 F.3d 1482, 1189 (9th Cir. 1993) (litigation against alien defendant creates higher jurisdictional barrier because important sovereignty concerns exist);  Gordy v. Daily News, L.P., 95 F.3d 829, 832 (9th Cir. 1996) (effects test must be applied with caution in case of alien defendant).  

Yahoo!’s argument that jurisdiction is proper under Calder’s “effects test” based solely on an alleged intended effect, in the undisputed absence of a breach of legal duty, is not supported by any case law, and in fact contradicts every case that has invoked the effects test, starting with Calder itself.  This Circuit has invoked the effects test only “with respect to intentional torts directed to the plaintiff.”  Cybersell, Inc. v. Cybersell, Inc., 130 F.3d 414, 420 (9th Cir. 1997).  The same is true of sister circuits.  See e.g.,  IMO Industries, Inc. v. Kiekert AG 155 F.3d 254 (3rd Cir. 1998) (effects test requires finding that “defendant committed an intentional tort”);  Panda Brandywine Corp. v. Potomoc Elec. Power Co., 253 F.3d 865 (5th Cir. 2001) (under Calder, “the effects of intentional torts” are assessed as part of traditional jurisdictional analysis).  It is simply incorrect to say that the element of tortious conduct is legal surplusage, a mere illustration of the requirement that the defendant intended to cause a forum effect.  Like the Due Process clause, violation of a legal duty owed to the plaintiff is fundamental to the court’s power to render a judgment against a defendant.  See e.g. Bancroft & Masters, Inc. v. Augusta National Inc., 223 F.3d 1082 (9th Cir. 2000) (Trott, J., Sneed, J. concurring) (no jurisdiction if defendant sought to vindicate own legal rights rather than infringe plaintiff’s rights).  Here, no such duty existed or has been breached.  

Jurisdiction must comport with Due Process, and the fact that Yahoo! seeks declaratory, rather than monetary, relief, does not change the jurisdictional analysis.  In this case, the exercise of jurisdiction over two French non-profit organizations who are not present in this forum, who have no connection to or relationship with the forum, and who have not committed any legal wrong, would not comport with Due Process. 

Moving from the personal jurisdiction analysis, Yahoo! argues that an actual case or controversy exists because of its alleged fear of “imminent potential enforcement.”  To demonstrate this alleged fear, Yahoo! relies upon Defendants’ proper exercise of their rights under French law, conjecture, hearsay statements from press clippings, and newly introduced statements.  Yahoo!, however, provides no authority to support its argument that such acts or statements are sufficient to meet its burden of demonstrating a real and immediate injury or credible threat.  Moreover, the undisputed facts in the record clearly indicate that Yahoo! never faced, nor truly believed it was facing, any real and immediate threat of chilling to its rights.  

Finally, Yahoo! argues on appeal that abstention is not appropriate because the French proceedings did not involve similar issues to those raised in the present action.  Despite this argument in its appellate brief, Yahoo! has stated previously in both the French and United States proceedings that the French court considered the application of the First Amendment as did the district court.  Accordingly, abstention was not only appropriate, but necessary.  

II. ARGUMENT

A. Jurisdiction Over The French Defendants Was Not Proper. 

1. Proper Jurisdiction Is A Pre-Requisite To The Granting Of Declaratory Relief.

Yahoo contends that the district court’s exercise of jurisdiction in this case was somehow proper because the relief requested was limited and declaratory in nature.  (Appellant’s Answering Brief, “AAB”, at 33)  However, the exercise of jurisdiction does not depend on the nature, scope or form of relief sought by the plaintiff.  

A United States court has no power to hear a case or grant relief in any form absent jurisdiction over the defendant.  “Because a court without jurisdiction over the parties cannot render a valid judgment, (the court) must address Defendants’ personal jurisdiction argument before reaching the merits of the case.”  OMI Holdings, Inc. v. Royal Ins. Co. of Canada, 149 F.3d 1086, 1080 (10th Cir. 1998) (emphasis and parenthesis added).  A claim for declaratory relief is no exception.  See Furnish v. Board of Medical Examiners of Cal., 257 F.2d 520, 522 (9th Cir. 1958), cert. denied, 358 U.S. 882 (Declaratory Judgment Act provides a potential remedy, but does not enlarge the jurisdiction of the federal district courts); Ybarra v. City of Town of Los Altos Hills, 503 F.2d 250, 252 (9th Cir. 1974) (same).

Thus, jurisdiction is no more proper in this case on the grounds that declaratory relief was sought, than it would be if damages or an injunction had been sought.  The focus of jurisdictional analysis is the defendant, and its contacts with the forum, not the form of relief requested.  

2. The Calder “Effects Test” Requires “Express Aiming” of “Tortious Conduct”.

The Calder “effects test” applies only in limited types of cases.  As Yahoo! points out, the test does not apply in all cases where an effect – even a harmful effect – occurs in the forum.  (AAB at 24-25, fn. 11);  see World-Wide Volkswagen Corp.v. Woodson, 444 U.S. 286, 295 (1988) (foreseeability of causing injury in the forum state is not enough by itself to subject a nonresident to jurisdiction there).  However, in intentional tort cases, unique relations among the defendant, the forum, the tort and the plaintiff may under certain circumstances render the defendant’s contacts with the forum sufficient for jurisdiction.  Calder, 465 U.S. at 788-89;  IMO, 155 F.3d at 265.  

Yahoo! concedes that wrongful conduct is a common feature of cases applying the effects test.  (AAB at 26-27)  However, Yahoo! argues that a legal wrong is unnecessary to the application of that test because it requires only “express aiming”.  Id.  Yahoo! provides no persuasive authority for that proposition.  Instead, Yahoo relies on broad statements of the “effects test” made by courts applying that test in intentional tort cases.  There is no suggestion in any of those cases that the test should be applied outside of that context.
  Moreover, Yahoo ignores the many cases from this and other circuits that specifically acknowledge the necessity of tortious conduct as a predicate for application of the effects test.  

In Bancroft & Masters, Inc. v. August Nat. Inc., 223 F.3d 1082 (9th Cir. 2000), this Circuit specifically addressed the meaning of Calder’s “express aiming” requirement.  According to the Court, at p. 1087:

Express aiming is a concept that in the jurisdictional context hardly defines itself.  From the available cases, we deduce that the requirement is satisfied when the defendant is alleged to have engaged in wrongful conduct targeted at a plaintiff whom the defendant knows to be a resident of the forum state.

In Cybersell, this Circuit specifically noted that both the Supreme Court in Calder and the Ninth Circuit itself in Core-Vent Corp. had only employed the effects test “with respect to intentional torts directed to the plaintiff.”  130 F.3d at 420.  In Panavision, this Circuit again noted that the Calder effects test applied “in tort cases”.  141 F.3d at 1321.  In Bancroft & Masters, concurring Judges Sneed and Trott succinctly observed that the “effects test” has “normally been restricted to tortious conduct in which the ‘aimer’ in state Y was seeking to injure wrongfully the target in state ‘X’”.  223 F.3d at 1089.  Sister circuits  have made similar rulings.  The court in IMO Industries, Inc, for example, stated at p. 259-260:

Since this is an intentional tort case, we must consider whether the application of Calder v. Jones, supra, can change the outcome.  Generally speaking under Calder an intentional tort directed at the plaintiff and having sufficient impact upon it in the forum may suffice to enhance otherwise insufficient contacts with the forum such that the “minimum contacts” prong of the Due Process test is satisfied.

In Calder, the Supreme Court repeatedly referred to the defendants’ “intentional, and allegedly tortious, actions” aimed at California.  Calder at 788-90.  As noted by the Third Circuit in IMO, “Calder’s holding cannot be severed from its facts”, which included a finding that “the defendant committed an intentional tort”.  Id. at 261.  Other courts have specifically recognized that “Calder has been limited to those situations where a plaintiff ‘can point to contacts which demonstrate that the defendant expressly aimed its tortious conduct at the forum, and thereby made the forum the focal point of the tortious activity’”.  See e.g.,  Zieper v. Reno, 111 F.Supp.2d 484, 492 (D.N.J. 2000) (citations omitted);  Panda Brandywine Corp. v. Potomoc Elec. Power Co., 253 F.3d 865 (5th Cir. 2001) (“the key to Calder is that the effects of an alleged intentional tort are to be assessed as part of the analysis of the defendant’s relevant contacts with the forum”) (emphasis in original; internal citations and quotations omitted).

In short, the Calder effects test requires an “express aiming” of “tortious conduct”.  The absence of either renders the doctrine inapplicable.  Thus, the test is not applied to claims of untargeted negligence, despite harmful effect in the forum.  Calder, 465 U.S. at 1487 (distinguishing “untargeted negligence” from intentional torts); Bancroft & Masters, 223 F.3d at 1087-88 (same); IMO, 155 F.3d at 263-64 (Calder “not concerned with negligence”).  Nor is it applied to breach of contract claims, even though a breach of contract can be a deliberate act that intentionally affects a plaintiff known to reside in a particular forum, causing a harmful effect in that forum.  See Core-Vent, 11 F.3d at 1486 (noting that Ninth Circuit has “refused to apply the Calder effects test when the underlying action involved a contract dispute, not a tort”);  Ziegler v. Indian River County, 64 F.3d 470, 473 (9th Cir. 1995) (different tests applied to tort and contract claims).
  

The argument that an alleged harmful effect is some sort of proxy for wrongful conduct also ignores a fundamental maxim of law.  A tort, whether intentional or negligent, involves a violation of a legal duty, imposed by statute, contract or otherwise, owed by the defendant to the person injured.  See Coleman v. California Yearly Meeting of F. Church, 27 Cal.App.2d 579, 582 (1938).  Without such a duty, any injury is “damnum absque injuria,” – injury without wrong, for which a court may not grant relief.  Id.; see also Roach v. Hostetter, 48 Cal.App.2d 375 (1941) (without a duty on the part of defendant not to do so, fact that defendant induced city council to rezone land to plaintiff’s detriment after the defendant sold the land to plaintiff did not state cause of action).  

Here, Yahoo! identifies no legal duty on the part of Defendants to refrain from exercising entirely within France the legal rights available to them under the law of France.  Such conduct would also be lawful in this forum.  One who has engaged in indisputably legitimate conduct cannot reasonably anticipate being haled into court in a distant forum to defend that conduct.  See Worldwide Volkswagen,  444 U.S. at 297(the foreseeability that is critical to due process analysis is that the defendant’s conduct and connection with the forum State are such that he should reasonably anticipate being haled into court there); Burger King Corp. v. Rudzewicz, 471 U.S. 462, 480 (foreseeability of being called to account in forum was based upon wrongfulness of acts which caused foreseeable injuries in forum).  That is particularly true when the alleged forum consequences of Defendant’s lawful conduct in France (a “chilling effect” on speech that arises from non-enforcement of the order) could be anticipated, if at all, only by a party steeped in American constitutional law. 
  

Nor can an alleged improper motive substitute for wrongful conduct.  Bad intent does not create a cause of action where the actor is otherwise privileged to act.  Filing a lawsuit, for example, does not become wrongful when combined with an allegedly improper motivation.  See Pacific Gas & Elec. v. Bear Stearns & Co., 50 Cal.3d 1118, 1130-35 (Cal. 1990) (reviewing federal and state authorities).  To find otherwise would chill free access to the courts, itself a constitutionally protected activity.  Id. at 9, fn. 15.  In this case, neither the district court nor Yahoo! has challenged the propriety of Defendants’ claims under French law, or the legitimacy of Defendants’ attempt to vindicate their rights under French law in France.  The exercise of an undisputed right should not be punished by treating it as a basis for jurisdiction in a distant forum.  Attributing to Defendants an improper motive (on the strength of hearsay statements reportedly found in foreign press clippings) is not a basis for ignoring the requirements of Due Process.  

Finally, despite Yahoo!’s efforts to suggest otherwise, it cannot be said that Defendants directed their activities into this forum or made this forum the focal point of their activities in the sense contemplated by Calder and its progeny.  See IMO, 155 F.3d155 F.3d at 265 (Calder effects test “can only be satisfied [where] the defendant expressly aimed its tortious conduct at the forum, and thereby made the forum the focal point of the tortious activity.”) (Emphasis added.)  Calder did not alter the constitutional requirement that the defendant’s conduct create a “substantial connection” with the forum state.  McGee v. International Life Insurance Co., 355 U.S. 220, 223 (1957);  See also Keeton v. Hustler Magazine, Inc., 465 U.S. 770, 780 (1980) (jurisdictional inquiry “focuses on the relations among the defendant, the forum and the litigation”);  Panda Brandywine, 253 F.3d at 869-70 (Calder’s ‘effects’ test “is not a substitute for a nonresident’s minimum contacts that demonstrate purposeful availment of the benefits of the forum state”).

In Calder, the defendants wrote a libelous story about a California resident based upon information gathered from California, knowing that the article would be distributed in California where the publication had its largest circulation.  In contrast, this case arises out of litigation in France, where Defendants sued Yahoo! pursuant to French law based upon Yahoo!’s proven violation of French law in France.  The gravaman of Defendants’ petition in France was specifically not what Yahoo! did or did not do in the United States, but what Yahoo! caused to occur in France.  Nor, as Yahoo concedes, did the French court’s order seek to affect access to speech in this forum, limiting its purported reach to French territory.  (ER 006, ¶ ¶ 21, 30.) Defendants even asked the French court to allow enforcement of any

//

//

//

//

orders against Yahoo!’s French subsidiary.  (ER 007, ¶ 29).  Thus, even assuming an effect in this forum,
 the dispute between the parties arose in France, involved activity occurring in France, was litigated in France, and was intended to cause a result in France.  Neither California, nor the United States, can be regarded as the focal point of Defendants’ challenged conduct.  Cf. Calder, 465 U.S. 783 (defendants’ libelous article about California resident based on California sources had largest circulation in California); Gordy, 95 F.3d 829 (defendant accused of defamation regularly distributed publication into forum); Brainerd v. Governors Of the University of Alberta, 873 F.(2d 1257 (9th Cir. 1989) (defendants intentionally directed tortious communications into forum, creating contacts sufficient for jurisdiction); Caruth v. Intern’l Psychoanalytical Ass’n, 59 F.3d 126 (9th Cir. 1995) (intentional age discrimination by foreign defendants facilitated by site visits  in California and mail, faxes and telephone calls to California); Panavision, 141 F.3d 1316 (defendant engaged in scheme to register domain names using the trademarks of California companies, including the plaintiff, for the purpose of extorting fees from them); Bancroft & Masters, 223 F.3d 1082 (sole purpose of cybersquatter’s wrongful acts was to improperly prevent forum resident from using website).  See also Indianapolis Colts, Inc. v. Metropolitan Baltimore Football Club, 34 F.3d 410, 412 (7th Cir. 1994) (to make the forum the focal point of the tortious activity typically requires more than bringing about an injury to an interest located in a particular state); Panda Brandywine,  253 F.3d at 869-70 (allegations that foreign tortious acts were purposefully directed toward forum resident are insufficient to create jurisdiction where alleged conduct related to agreements with no connection to forum other than fact that plaintiff resided there). 

3. The “Arising Out Of” Requirement.

Yahoo! argues for a broadly applied “but for” test that would substantially expand the scope of limited jurisdiction.  Under the test advocated by Yahoo!, any link between a defendant’s foreign activities and a claim asserted by the plaintiff will support jurisdiction, even when the defendant did not perform or control the act causing the alleged injury.  In Doe v. American Nat. Red Cross, 112 F.3d 1048 (9th Cir. 1997), the Ninth Circuit found that the “but for” test had not been met where the defendant had acted wrongfully, but had not controlled the events which caused plaintiff to suffer injury within the forum.  Thus, the alleged negligence of a federal official charged with assuring a safe blood supply was not the “but for” cause of tainted blood entering the forum state.  Id. at 1051-52.

Here, even if the good faith filing and prosecution of a lawsuit in France could be considered “wrongful”, Yahoo! does not claim injury resulting from that conduct.  Indeed, rather than seek relief in this forum for that conduct, Yahoo! litigated the matter in France.  Yahoo! then appealed the French court’s order describing the challenged injunction, but later withdrew that appeal.  (SER 378, ¶ 2; SER 380; SER 452, ¶ 3.)  Yahoo! now asserts injury resulting from the order issued by the French court.  While it is certainly true that Defendants – private citizens and not state actors –asked the French tribunal to issue an order that comported with French law, they had no control over the court’s decision, or Yahoo!’s decision to abandon its appeal, and to this day have no authority to enforce the penalty provisions of the French court’s order.  (SER 378, SER 380)

In short, while the acts of Defendants in France may be within a “chain of causation”, those acts did not themselves give rise to the injury Yahoo! now claims.  

4. The Reasonableness Factors

Yahoo!s arguments relating to the factors the Court may consider in evaluating the reasonableness of exercising jurisdiction despite a finding of “purposeful availment” do not withstand scrutiny.   

(a) Defendants did not purposefully interject themselves into this forum.

Yahoo! contends that Defendants purposefully interjected themselves into this forum by their “filing and prosecution of the French lawsuit which ‘substantially effected’ Yahoo! in California.”  (AAB at 35)  Yahoo! cites no authority for the proposition that filing and prosecuting a good faith lawsuit in another country against a forum resident (which will invariably affect the forum resident if successful) constitutes purposeful interjection into this forum.  Even where the plaintiff alleges substantial tortious and unlawful conduct, the Ninth Circuit has found that this factor weighs in the defendant’s favor – despite allegations of intended forum effect – where the defendants resided abroad and their actual contacts with the forum were exiguous.  See Core-Vent, 11 F.3d at 1482 (insufficient purposeful interjection where Swedish doctors accused of libel and antitrust conspiracy wrote article distributed in California and allegedly intended their actions to cause harm in California); cf. Caruth, 59 F.3d at 128 (purposeful interjection found where unlawful age discrimination facilitated by visit, mail, faxes and phone calls to forum, defendant sent newsletter sent to forum, collected dues collected from forum residents and had affiliates in forum).

(b) Burden on Defendants of defending in this forum.

Yahoo! misleadingly suggests that Defendants must demonstrate a burden “so great as to deprive them of due process” (AAB at 39) in order for this factor to weigh against the assertion of jurisdiction.  That argument lacks merit.

 The Supreme Court instructs that “the unique burdens placed upon one who must defend oneself in a foreign legal system should have significant weight in assessing the reasonableness of stretching the long arm of personal jurisdiction over national borders.”  Asahi Metal Industry v. Superior Court, 480 U.S. 102, 114 (1987).
  Where, as here, the defendant is an alien non-profit organization with absolutely no connection to or relationship with the United States, this factor weighs heavily in favor of the Defendants.  See Caruth, 59 F.3d at 129 (factor “weighs heavily against asserting jurisdiction” where defendant is an alien non-profit organization); Core-Vent, 11 F.3d at 1488-89  (factor weighs in favor of defendant where defendant has no connection to or relation to U.S.).  The fact that modern transportation and communications might reduce that burden, or that the district court disallowed any discovery (ER 251), means only that the factor is not dispositive on behalf of the Defendants – it does not mean that the factor should be ignored, or somehow weighs in favor of Plaintiff and the assertion of jurisdiction.  Core-Vent, 11 F.3d at 1488-89.
 

Moreover, the defendant need not make a strong showing of burden to defeat jurisdiction where the contacts deemed to constitute “purposeful availment” are only minimally sufficient or attenuated.  See Ticketmaster-New York, Inc. v. Alioto, 26 F.3d 201, 210 (1st Cir. 1994); see also Burger King, 471 U.S. at 477.  As discussed more fully above, Yahoo! has not made a strong showing of purposeful availment or relatedness, making the burden on the French Defendants here more significant.

(c) Sovereignty.

Yahoo! incorrectly asserts that this case implicates the exercise of French sovereignty “only to the extent that such exercise improperly contravenes governing American law.”  (AAB at 39)  The argument is based on two unsupported premises:  (1) That a foreign state’s only sovereignty interest is in creating and enforcing its law, and (2) that France has sought to “enlist[] U.S. courts to impose prior restrains on U.S. citizens.  (AAB at 39)

This Circuit has recognized that a foreign country’s sovereignty is necessarily implicated when a United States court seeks to assert jurisdiction over a citizen of the foreign country for acts occurring within that country’s borders.  Thus:

The foreign-acts-with-forum-effects jurisdictional principle must be applied with caution, particularly in an international context.  Great care and reserve should be exercised when extending our notions of personal jurisdiction into the international field.  Litigation against an alien defendant creates a higher jurisdictional barrier than litigation against a citizen from a sister state because important sovereignty concerns exist.

Core-Vent, 11 F.3d at 1489 (citations and internal quotations omitted).

That is precisely the case here.  The district court asserted jurisdiction over two French entities based upon conduct that is lawful in France and which occurred entirely within the borders of France.  The district court did not base jurisdiction on the (non-existent) fact that France itself or the Defendants sought the aid of a U.S. court in imposing a prior restraint on any U.S. citizen.  If that fact 

//

//

//

//

were to exist in the future, the dynamic would change, but jurisdiction should not be based on speculative “what if’s”.

Moreover, in determining how much weight to give this factor, this Circuit “looks to the presence or absence of connections to the United States generally.” Caruth, 59 F.3d at 129.  Because the Defendants here are residents of France with no United-States-based relationships, the sovereignty factor weighs heavily in their favor.  See Core-Vent, 11 F.3d at 1489; Caruth, 59 F.3d at 129.  

(d) Forum’s interest in adjudicating the dispute.

Certainly, as Yahoo! suggests, “California maintains a strong interest in providing an effective means of redress for its residents [who are] tortiously injured.”  Sinatra v. National Enquirer,  854 F.2d 1191, 1200 (9th Cir. 1988) (jurisdiction over Swiss defendant found where defendant’s acts, “clearly had a tortious effect in California” and were “part of ongoing efforts to avail itself of the benefits of the California market”).  Here, however, Yahoo! has not been tortiously injured, or been the subject of any wrongdoing on the part of Defendants.  This case is thus distinguishable from each of the cases cited by Yahoo!, all of which involve either tortious acts or breach of an insurance contract having a “substantial connection” with the forum.  See Ziegler, 64 F.3d 470 (defendant accused of unlawful conspiracy to have plaintiff arrested in violation of constitutional rights); Panavision, 141 F.3d 1316 (defendant accused of unlawful “cybersquatting” in violation of state and federal statutes); McGee, 335 U.S. 220 (1957) (jurisdiction in breach of insurance contract case reasonable in view of California’s strong interest in regulating out-of-state insurers’ dealings with local residents).

Yahoo! argues that California has an interest in “safeguarding the speech right of U.S.-based ISPs and internet users to speak in and from the U.S.”  (AAB at 42-43)  That may be true as an abstract proposition.  However, California has no legitimate interest in having its courts issue advisory opinions about the enforceability in the U.S. of a foreign court’s indisputably legitimate order that no one has sought to enforce in the U.S.  There has been no attempt, as Yahoo! contends, to “use U.S. courts to restrict the constitutionally protected expression of U.S. citizens in the U.S.” (AAB at 42)  Without that, the Defendants’ act of vindicating their legal rights in France creates no more an invalid “chill” or “prior restraint” on speech in this country than a private public relations campaign of the sort that prompted Yahoo! to ban sex-related material and unrelated hate speech from its sites.  (ER 56, ¶ 6.)

Moreover, Yahoo! cannot have it both ways.  Yahoo! cannot argue that California has a legitimate interest in protecting persons within its borders, but that France has no sovereignty interest with respect to the lawful acts of citizens within its borders.  If California has an interest under these circumstances in vindicating its local law despite its conflict with the law of France, then France must have an equivalent, and equally legitimate, interest that will be impeded by the assertion of jurisdiction.
  

(e) Efficiency and importance of forum to plaintiff.

Yahoo! argues that California is an efficient forum, and that it is important to Yahoo! to have this matter litigated here.  Even assuming that to be correct, neither of these factors materially advances a conclusion that jurisdiction over Defendants is reasonable.  This Circuit has discounted the importance of these factors in the jurisdictional analysis.  See Caruth, 59 F.3d at 129;  Panavision, 141 F.3d at 1323-24.

B. Yahoo!’s Alleged Fear Of “Imminent Potential Enforcement” Does Not Constitute An Actual Case Or Controversy.

Yahoo! contends that an actual case or controversy existed because it faced “imminent potential enforcement by defendants of substantial penalties”.  (AAB 45)  In addition to the lack of immediacy self-evident in the phrase “imminent potential enforcement”, this contention fails based upon the facts and law. 

Recognizing that the difference between an abstract question and an actual “controversy” for purposes of the Declaratory Judgment Act is necessarily one of degree, the Supreme Court provided the following question to be answered in determining whether a sufficient controversy exists:  “whether the facts alleged, under all circumstances, show that there is a substantial controversy, between parties having adverse legal interests, of sufficient immediacy and reality to warrant the issuance of a declaratory judgment.”  Maryland Casualty Co. v. Pacific Cook & Oil Co., 312 U.S. 270, 273 (1941).  The Ninth Circuit has interpreted this requirement to mean that the party seeking declaratory relief must demonstrate, among other things, an “injury-in-fact to a legally protected interest that is both concrete and particularized and actual and imminent as opposed to conjectural or hypothetical.”  LSO, Ltd. v. Stroh, 205 F.3d 1146, 1152 (9th Cir. 2000) citing San Diego Gun Rights Comm. v. Reno, 98 F.3d 1121, 1126 (9th Cir. 1996).  In other words, Yahoo! must demonstrate a real and immediate injury or credible threat of the same. 

To meet this constitutionally imposed requirement , Yahoo! offers incomplete statements of fact, hearsay statements from press clippings, and unsupported statements never offered prior to this appeal. 

First, Yahoo! argues that the “conflict” between Yahoo! and Defendants was real and immediate because fines were allegedly accruing daily, thereby forcing Yahoo! into the “unenviable dilemma” of choosing between censorship or paying fines.  (AAB at 46)  This argument, however, ignores the fact that Defendants did not have the power to enforce any penalties as expressly stated in the French Order.  In other words, Yahoo!’s purported “unenviable dilemma” is nothing more than a hypothetical or conjectured conflict which may never develop.  See e.g. Nelson v. King County, 895 F.2d 1248, 1252 (9th Cir. 1990) (explaining that the threat of future harm cannot be based upon an “extended chain of highly speculative contingencies all of which would have to be fulfilled in order to have the threat . . . .become manifest”); Eggar v. City of Livinston, 40 F.3d 312, 316 (9th Cir. 1994), cert. denied, 515 U.S. 1136 (1995).  Moreover, the cases relied upon by Yahoo! to support its claim that the “unenviable dilemma” was an immediate and real harm involved challenges to statutes that had been fully enacted by state and federal legislatures, which required nothing further as predicate to enforcement.  See e.g., Virginia v. American Booksellers Association, 484 U.S. 383 (1988) (challenge to a statute enacted by the Virginia legislature making unlawful the display of sexually explicit materials); San Diego County Gun rights Committee v. Reno, 98 F.3d 1121 (9th Cir. 1996) (challenge to a statute enacted by the United States legislature relating to gun control); Bland v. Fessler, 88 F.3d 729 (9th Cir. 1995), cert. denied, 519 U.S. 1009 (1996) (challenge to a statute enacted by the California legislature relating to telecommunications); San Francisco County Democratic Central Committee v. Eu, 826 F.2d 814 (9th Cir. 1987) (challenge to statute enacted by California legislature relating to elections).  In contrast to the above authority, where the plaintiffs seeking declaratory relief were merely waiting for enforcement of a certain and definitive enacted piece of legislation, this case involves a challenge to an order by a foreign judiciary that remains by its own terms subject to mandatory further review and modification before any attempt at enforcement can be made or, as the Nelson court stated, an “extended chain of highly speculative contingencies.”  Nelson, 895 F.2d at 1252. Consequently, Yahoo!’s proffered “unenviable dilemma” does not fall within the rubric of these cases and should be rejected as nothing more than conjecture.  Certainly, such allegations are not the same real and immediate injury or threats identified in the above cited cases and required to demonstrate an actual controversy. 

Second, Yahoo! argues that a “credible threat” existed based upon the Defendants’ “aggressive pursuit” of Yahoo! under French law, “threatening statements” taken from press clippings and “unambiguous message” sent by “ominously” serving Yahoo! with the French Order.  (AAB at 49)  Yahoo!’s superfluous rhetoric aside, these largely hearsay based allegations hardly comport with what courts have considered to be an immediate and real harm for purposes of establishing the existence of an actual controversy.

The Defendants’ pursuit, aggressive or otherwise, of Yahoo! under French law has no relation to whether an actual controversy existed for purposes of the district court’s analysis.  In fact, the district court expressly stated that Defendants had every right to pursue their rights under French law.  (ER 236)  Yahoo! also suggests that Defendants “vigorous” challenge to Yahoo!’s declaratory relief action somehow evidences a credible threat sufficient to demonstrate an actual controversy.  (AAB at 52)  This insinuation that Defendants’ refusal to submit to the erroneous exercise of jurisdiction by a United States court somehow creates an actual controversy is simply unfounded.  Instead, Defendants are merely protecting their rights under the very same Constitution that Yahoo! and its Amici claim to be so vigilantly defending.  Moreover, Yahoo! provides no authority for the proposition that challenging a court’s exercise of personal jurisdiction constitutes a credible threat for purposes of determining whether an actual controversy exists.  

Similarly, Yahoo! finds significance in the fact that Defendants “ominously” served Yahoo! a copy of the French order, but never explains how or why that is significant.  In fact, service of the French Court’s order has no significance to the case or controversy dispute (or to the jurisdictional analysis) for an obvious reason:  Serving a copy of that order was not part of any attempt to seek enforcement of the order in California.  First:  Under California law, such enforcement procedures are initiated by the filing of a complaint with the court to establish the foreign judgment as a California judgment, not by serving a copy of the judgment sought to be enforced.  See Schwartz, California Practice Guide; Enforcing Judgments And Debts, ¶ 6:1844 (Rutter Group, 1993) (“the traditional method to enforce a sister state (or foreign) judgment is to file a civil complaint to establish the judgment as a California judgment.”)  Moreover, the French Order was not final, conclusive or enforceable with respect to any penalty provisions, which is a prerequisite to enforcement in California.  Id., ¶ 6:1852;  Cal. Civ. Proc. Code § 1213.2.  Second:  The actual purpose for serving the order is identified on the papers accomplishing service, which Yahoo! submitted to the court below.  (SER 110.)  The purpose was to notify Yahoo! of its obligation to pay Defendants 10,000 French Francs in costs relating to the French proceedings pursuant to Article 700 of the New Code of Civil Procedure.  (SER 110; ER 141 ¶ 6) 

Third, recognizing that it cannot rely upon its past assertions in the record below to establish the existence of an actual controversy, Yahoo! now states that “the looming and growing threat of having to pay daily fines increasingly pressured Yahoo! to censor content in order to satisfy the Paris Court’s speech directives.”  (AAB at 52)  Not only is this the first time that Yahoo! has made such a statement, it completely contradicts Yahoo!’s repeated efforts to show that it has not, cannot, and will not comply with the French Order.  (See e.g. fn. 4, above.)  Undoubtedly, Yahoo! offers this new statement realizing that the district court’s conclusion that a “real and immediate threat” existed rested entirely upon the unsupported and incorrect factual conclusion that the French Order “induc[ed] Yahoo! to implement new restrictive policies on its auction site.”  (AOB at 33; ER 244.)  Nowhere in the record below did Yahoo! make such an argument or statement.  Moreover, there is nothing in the record that remotely suggests that Yahoo! modified its existing hate speech policy (see SER 92) for any reason other than in response to public illumination of the fact that it was profiting off the sale of items associated with hate groups generally.  Indeed, Yahoo! took pains to point out that this modification was not intended to, and did not, comply with the French Order.  Id.  To now argue on appeal that it faced an “immediate and real threat” as evidenced by its “forced” enactment of a general hate speech policy is not only disingenuous but unsupported in the record.  Accordingly, the Court should look beyond this unfounded contention and instead focus upon the facts (or lack thereof) in the record which clearly do not support the conclusion that an actual controversy existed.

Indeed, the undisputed facts demonstrate that Yahoo! neither faced, nor actually believed that it faced, any real and immediate injury or threat of chilling to its First Amendment rights: (1) Defendants do not possess any authority to enforce the penalty provisions of the French Order; (2) Defendants have disavowed any intention to seek further proceedings in France necessary before any enforcement efforts could even be attempted; (3) Yahoo! participated in the French proceedings, including an appeal, for well over a year before bringing its declaratory relief action in the United States; (4) Yahoo! waited for nearly seven months after the challenged injunction was first specified (from May 2000 to December 2000) to file the present action; (5) Yahoo! waited well over a month before re-noticing its summary judgment motion after the district court entered its order denying Defendants’ motion to dismiss; (6) Yahoo! never sought any injunctive or immediate relief; and (7) Yahoo! did not change the content on its sites in response to fear of enforcement of the French order.  Accordingly, this Court should reverse the district court’s conclusion that an actual controversy existed.

C. As Stated By Yahoo! In Past Pleadings, The French Proceedings Did Involve Issues Similar To Those Raised In The United States Proceedings. 

Yahoo!’s only argument against abstention is that the French and U.S. proceedings involve “distinct legal issues”.  (AAB at 57)  To support this argument, Yahoo! contends that the French proceedings only concerned whether the display of certain items on Yahoo!’s internet services violated French law while the U.S. proceedings concerned the constitutionality of enforcing a French court order applying the same French law.  Id.  Unfortunately, this contention contradicts previous statements by Yahoo! as to the nature of the French proceedings and Yahoo!’s own arguments in the French proceedings. 

For example, Yahoo! stated in its motion for summary judgment that the presiding judge in France believed the French case raised the issue of “whether American Internet companies will be able to ‘take shelter behind the First Amendment to the American Constitution which guarantees absolute freedom of speech in that country,’ or instead will ‘be willing to accept a line of international public morality that would be acceptable to everybody’”.  (ER 29)  In the French proceedings, Yahoo! raised the issue as to whether application of the French law in the United States would be in contravention to the First Amendment.
  (ER 123)  Yahoo!’s current attempt to distinguish the French and U.S. proceedings to avoid abstention is simply incongruent with its past statements and actions here and in France.  Accordingly, this Court should prevent Yahoo!’s forum shopping and reverse the district court’s refusal to abstain.
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� 	Yahoo! argues in a footnote (AAB at 25, fn. 11) that this Circuit’s decisions in Panavision International v. Toeppen, 141 F.3d 1316 and Cybersell, Inc. v. Cybersell, Inc., 130 F.3d 414 (9th Cir. 1997) somehow demonstrate that the Calder “effects test” is not limited to cases involving tortious or wrongful conduct.  Both cases in fact involved tort conduct, but only one involved aiming the tort conduct at the forum.  From this, Yahoo! somehow deduces that tort conduct is not needed.  Notably, this Circuit in both cases made plain that the Calder effects test applied only in tort cases.  See Panavision, 141 F.3d at 1321 (test applied “in tort cases”);  Cybersell, 130 F.3d at 420 (test employed “with respect to intentional torts”).  The fact that the Calder effects test applies only in cases involving intentional tort conduct does not mean it must apply in all cases where intentional wrongdoing occurs.  See IMO, 155 F.3d, at 264, 265.  Nor does the fact that the test will apply in some tort cases but not others mean that it should be applied in cases where no tort conduct at all occurs.  





� 	In contract cases, the defendant through his actions must have created a “substantial connection” with the forum state apart from the contract itself.  Burger King Corp. v. Rudzewicz, 471 U.S. 462, 477-478 (1985) (contracting parties who “reach out beyond one state to create continuing relationships and obligations with citizens of another state” may be found to have “purposefully availed” themselves of benefits and protections under the other state’s laws).





�	A foreign defendant, of course, may so act as to bring itself within the scope of a duty or obligation imposed by local law, thereby subjecting itself to jurisdiction in the local forum.  While not controlling case law, People v. World Interactive Gaming Corp., 714 N.Y.S.2d 844 (1999) is instructive.  There, an Antiguan company operating lawfully in Antigua provided Internet gambling services accessible to citizens of New York, where the activity was unlawful. The New York court found jurisdiction over the Antiguan company, but not because its conduct targeted New York and thus fell within the Calder effects test.  The court found it necessary to first establish jurisdiction over the Antiguan company’s U.S. parent (which the court found to be doing business in New York), and then to establish an alter ego relationship between the two companies, such that the Antiguan company could be said to be doing business in New York in violation of New York law.  These machinations would not be necessary if the court could assert jurisdiction simply by pointing to the allegation that the defendant knew its lawful acts abroad would be violate the law of New York.  





� 	The effect Yahoo! claims is the purported “chilling” of its speech rights.  Yahoo! acknowledges, however, that it did not comply with the Interim Order of the French Court.  (AAB at 14)  Indeed, it asserts that compliance is impossible.  (ER 008, ¶ 34)  Moreover, Yahoo! has affirmatively declared that it had no intention of taking steps to comply unless “an injunction were brought against us through a US court”, adding that “We are not going to change the content of our sites in the United States just because somebody in France asks us to”.  (SER 231)





� 	Yahoo! also suggests that it did not have to specifically allege an intentional tort, because it could have simply amended its Complaint to assert one.  (AAB at 24, fn. 10.)  This argument contains two errors:  First, neither the Court, nor Yahoo!, challenged the propriety of Defendants’ legal action in France, or identified any violation of a duty that action might entail.  Indeed, Yahoo! and the district court have repeatedly recognized the legitimacy of the rights Defendants sought to vindicate in France.  (e.g., ER 33, fn. 9;  ER 237, fn. 6.)  French citizens filing legal claims in France based on violations of French law cannot be said to have violated any rights of Yahoo! under U.S. law, or to have reasonably anticipated being haled into a U.S. court for doing so.  Second, Yahoo! could only rely on allegations of a conveniently amended complaint to provisionally establish jurisdiction at the pleadings stage.  Upon trial of the merits, Yahoo! was required to prove facts demonstrating jurisdiction.  Sinatra v. National Enquirier, Inc., 854 F.2d 1191, 1194 (9th Cir. 1988)  Yahoo! never did allege or seek to prove an intentional tort, or other liability-producing conduct.





� 	While Yahoo! contends Asahi is somehow inapposite (AAB at 37, fn. 15), the Ninth Circuit has previously cited Asahi for the same purpose.  Core-Vent, 11 F.3d at 1488.





� 	In regards to this factor, Yahoo! also argues that (1) “the burden of defending this lawsuit in California was no greater than the burden defendants would assume were they to seek enforcement of the judgment in the U.S.”; and (2) Defendants “were on notice that Yahoo! would seek redress in California to resolve disputes about their use of the “yahoo.com” service”.  (AAB at 37)  Yahoo! cites no authority supporting the relevance of these assertions. 


� 	Yahoo!’s argument that the sovereignty factor weighs in its favor based upon the importance of enforcing the law of this forum is misplaced.  Any such argument relates to the fourth reasonableness factor which concerns the interests of the forum.





� 	Defendants contend that France does have such a sovereignty interest.  They also acknowledge that California has an equivalent interest, although California’s interest is not implicated under the facts of this case.


� 	That these claims were subsequently rejected as inappropriate for a plea of “incompetence” merely reinforces the fact that the French proceedings did involve and address similar legal issues as those raised by Yahoo! in the U.S. proceedings.  Moreover, Yahoo!’s subsequent unilateral dismissal of its appeal in the French courts that could have challenged this ruling on the issue of First Amendment application highlights Yahoo!’s strategic decision to find a more friendly forum.





