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I. STATEMENT OF JURISDICTION

This is an action for declaratory relief under 28 U.S.C. § 2201 (the “Declaratory Relief Act”) brought by Appellee Yahoo!, Inc. (“Yahoo!”).  The district court had subject matter jurisdiction pursuant to 28 U.S.C. § 1332(a).  This Court has jurisdiction over this appeal pursuant to 28 U.S.C. § 1291, because it is an appeal from a final decision of a district court.  A final judgment based on Yahoo!’s motion for summary judgment was entered on November 7, 2001.  (ER 253)  The orders from which Appellants La Ligue Contre Le Racisme Et L’Antisemitisme (“LICRA”) and  L’Union Des Estudiants Juifs de France (“UEJF”) (collectively “Defendants”) appeal were entered on June 7, 2001 (denying Defendants’ Motion to Dismiss pursuant to Federal Rule of Civil Procedure § 12(b)(6) for lack of jurisdiction) (ER 190), November 7, 2001 (granting Summary Judgment in favor of Yahoo!) (ER 230), and November 8, 2001 (amendment to November 7, 2001 final judgment in favor of Yahoo!) (ER 254).  

Defendants timely filed their Notice of Appeal on December 4, 2001.  (ER 255)

II. STATEMENT OF ISSUES PRESENTED

1.
Whether the district court properly exercised personal jurisdiction over two alien Defendants based upon their legitimate exercise of rights as French citizens under French law in France, even though the Defendants had no presence in this forum and had engaged in no tortious or wrongful conduct?

2.
Whether the district court erred in finding that an actual case or controversy existed so as to allow the court to declare that an interim order issued by a French court in France pursuant to French law violated the United States Constitution, even though Defendants never attempted to enforce that order in the United States, disclaimed an intention to do so, and in fact could not seek enforcement without further proceedings in France?

3.
Whether the district court abused its discretion in exercising jurisdiction over Yahoo!’s claim under the Declaratory Relief Act when parallel proceedings initiated in France long before Yahoo!’s claim were available to address very similar issues?

III. STATEMENT OF THE CASE

A. Nature of the Case

This is a declaratory relief action brought by Yahoo! against two French non-profit organizations who did nothing more than seek – in France – to vindicate their rights under French law.  After a French court ruled that Yahoo! had violated French law, Yahoo! sued the French organizations in the United States, seeking and receiving from the district court a declaration that the French court’s interim order is unenforceable under American jurisprudence, even though the French organizations had never sought to enforce the French order in the United States, and affirmatively disclaimed an intention to do so. 

B. Course of Proceedings and Disposition Below

On December 21, 2000, Yahoo! filed its complaint in the United States District Court for the Northern District of California (San Jose Division).  (ER 1) 

On February 7, 2001, LICRA filed a motion to dismiss for lack of jurisdiction pursuant to Federal Rule of Civil Procedure § 12(b)(6).  (ER 14)  On February 9, 2001, UEJF joined LICRA’s motion to dismiss.

On February 20, 2001, Yahoo! filed a motion for summary judgment.  (ER 21)  Based on an ex parte motion by Defendants, the district court continued Yahoo!’s motion for summary judgment until and if the district court denied Defendants’ motion to dismiss.  

Yahoo! filed its opposition to Defendants’ motion to dismiss on March 19, 2001.  (ER 143)  On April 13, 2001, Defendants filed their reply to Yahoo!’s opposition to the motion to dismiss.  (ER 170)

On June 7, 2001, the district court denied Defendants’ motion to dismiss.  (ER 190)

On June 8, 2001, Defendants filed a motion for certification for interlocutory appeal pursuant to 28 U.S.C. § 1292(b) challenging the district court’s June 7, 2001 order denying Defendants’ motion to dismiss.  On June 29, 2001, Yahoo! filed an opposition to Defendants’ motion for certification. 

On July 16, 2001, Yahoo! re-noticed its motion for summary judgment.  On August 6, 2001, Defendants filed their opposition to motion for summary judgment and alternative request to suspend hearing pursuant to Federal Rule of Civil Procedure 56(f).  (ER 205) 

On August 29, 2001, the district court denied Defendants’ motion for certification. 

On November 7, 2001, the district court granted Yahoo!’s motion for summary judgment declaring the French orders invalid and unenforceable in the United States and denied Defendants’ request for discovery.  (ER 230)  On November 8, 2001, the district court amended it final judgment previously entered on November 7, 2001.  (ER 254)

On December 4, 2001, Defendants timely filed a Notice of Appeal.  (ER 255)


IV. STATEMENT OF FACTS

C. The Parties 

LICRA and  UEJF are two non-profit organizations located in France with no commercial contacts with the United States or the Northern District of California.  (ER 231)  LICRA and UEJF are dedicated to fighting racism and anti-Semitism in France.  (ER 231)

Yahoo! is a corporation organized under the laws of Delaware with its principal place of business in Santa Clara, California. (ER 231)  Yahoo! is an Internet service provider that operates various Internet web sites and services that any computer user can access at the Uniform Resource Locator (“URL”) http://www.yahoo.com.  (ER 231)  Among numerous other services, Yahoo! provides an online auction site where individuals may post an item for sale and solicit bids from any computer user around the globe.  (ER 232)

D. French Proceedings

In April 2000, Defendants discovered that by accessing Yahoo!’s web site “yahoo.com” in France, they could view numerous auction sites posting various Nazi and Third Reich related materials for sale.  (ER 232)  Believing that the sale and display of these materials violated French law, Defendant LICRA sent Yahoo! a letter to its corporate headquarters in Santa Clara, California requesting Yahoo! to desist from making the material available in France.  (ER 142)

Subsequently, Defendants brought a lawsuit against Yahoo! in Paris, France.  (ER 59)  Defendants effected service of process of the French complaint pursuant to the Hague Convention using the United States Marshal’s Office.  (ER 192)

In the French proceeding, Defendants alleged that Yahoo!, through its web-based auction site which is accessible by and targeted at French citizens, engaged in the exhibition and sale of Nazi items in France violating French Penal Code R. 645-2.  (ER 62-3)

Over Yahoo!’s objections that the French court lacked jurisdiction, and that any ruling against them would violate the law and Constitution of the United States, the French court ruled that Yahoo! violated French law by permitting Nazi items to be displayed and sold in France.  (ER 94-99)  The French court issued two orders (collectively the “French orders”), both denominated “Interim”.  (ER 85-99; 100-141)  The first, dated May 22, 2000, required Yahoo! to take all measures necessary to block access by Internet users in France through yahoo.com to the disputed sites and services.  (ER 94-5)  The court then ordered a continuance of the proceedings to enable Yahoo! to present how it would comply with the order.  (ER 99)  After consideration of further submissions by Yahoo!, and the final report of a court-appointed panel of experts, the French court issued a second Interim Order, dated November 20, 2000.  (ER 100)  The November Order required Yahoo! to comply with the May Order within three months subject to a potential penalty of 100,000 Francs per day of delay thereafter for noncompliance.  (ER 140)  The French court reserved for future determination whether the stated penalty would be applied.  (ER 141)  Pursuant to French law, the provision of the November Order providing for the penalty is not now enforceable by Defendants against Yahoo! without further proceedings in France.  (ER 214, 240)  To become enforceable, Defendants would have to initiate further proceedings in France, and serve Yahoo! with summons.  If that should occur, the French court would determine whether penalties are in order, and has the power to decide that no penalty will be assessed.  (ER 214, 240)

The Defendants requested that any enforcement of the French orders be made in France, against a Yahoo! subsidiary known as Yahoo! France, with its URL at www.yahoo.fr.  (ER 7)  The French Court denied the request.  (ER 141)  Defendants have disavowed an intention to seek enforcement of the French orders in the United States, and have never sought to enforce either order here.  In part, that is because Yahoo! has independently adopted a policy of banning from its auction site items associated with “hate groups” generally.  (ER 32) 

E. United States Proceedings

Despite the foregoing facts, Yahoo! filed a complaint against the two French organizations in the United States District Court for the Northern District of California (San Jose Division) on December 21, 2000.  (ER 1)  In its complaint, Yahoo! asked the district court to issue a declaration that the French orders were neither recognizable nor enforceable in the United States.  (ER 12-13)

Yahoo! asserted that the following alleged acts by Defendants were sufficient for the district court to exercise of personal jurisdiction over the foreign Defendants:  (a) sending a “cease and desist” letter to Yahoo! in Santa Clara, California; (b) filing a Complaint in the French courts; (c) serving papers related to the French proceedings via the U.S. Marshal’s Office; (d) seeking an injunction against Yahoo! in France; and (e) intending to enforce the French orders in the United States.  (ER 2-3)  

V. SUMMARY OF ARGUMENT

The district court erred in concluding that the exercise of personal jurisdiction over the alien Defendants was appropriate despite Defendants having no presence in the United States, no claims that Defendants had attempted to (or were about to) enforce the interim French orders in the United States, and no allegations by Yahoo! that Defendants had committed any wrongful act.  Indeed, both Yahoo! and the district court acknowledged the legitimacy of Defendants’ conduct in France.  (ER 43, 236)

The district court improperly held that the “effects” test announced in Calder v. Jones, 465 U.S. 783 (1984), does not require the defendant to have committed a wrongful or tortious act despite a long line of U.S. Supreme Court, Ninth Circuit and various other federal court authority to the contrary.  As a result, the district court incorrectly concluded that Yahoo! demonstrated that Defendants had purposefully availed themselves of the privileges of conducting business in California by filing a good faith lawsuit against Yahoo! in France. 

The district court also improperly granted summary judgment, in the form of a declaration that the French order violated the law and Constitution of the United States, where no actual case or controversy existed because Defendants never sought to enforce the French order in California, and could not have done so without further proceedings in France.  In the absence of any efforts by Defendants to enforce the French order, the district court’s declaration is nothing more than an advisory opinion denouncing the legitimate and official acts of a foreign judiciary.

The district court abused its discretion in exercising jurisdiction over Yahoo!’s claims under the Declaratory Relief Act because the ongoing French proceedings initiated well before Yahoo!’s present claim involved the same facts, parties, and issues.  By exercising its discretion to hear Yahoo!’s declaratory relief claim, the district court assisted Yahoo! in forum shopping and unnecessarily entangled itself in matters more suitably resolved in the forum where the actual controversy and injury, if any, occurred -- France.

VI. ARGUMENT

F. Standards of Review

A court of appeals reviews de novo whether a district court exceeded its authority in exercising personal jurisdiction.  See Panavision Int’l L.P. v. Toeppen, 141 F.3d 1316, 1319-20 (9th Cir. 1998); Peterson v. Highland Music, Inc., 140 F.3d 1313, 1317 (9th Cir. 1998).

A court of appeals reviews de novo a district court’s grant of summary judgment.  See Delta Savings Bank v. United States, 265 F.3d 1017, 1021 (9th Cir. 2001); LiteOn Peripherals, Inc. v. Burlington Aire Express, Inc., 255 F.3d 1189, 1192 (9th Cir. 2001).  A court of appeals reviews de novo a district court’s decision to grant or deny declaratory relief.  See Kassbaum v. Steppenwolf Productions, Inc., 236 F.3d 487, 490 (9th Cir. 2000); Klamath Water Users Protective Ass’n v. Patterson, 204 F.3d 1206, 1212 (9th Cir. 1999) cert. denied, 531 U.S. 812 (2000).  Similarly, ripeness is a question of law reviewed de novo.  See Stuhlbarg Intern. Sales Co. v. John d. Brush & Co., 240 F.3d 832, 839 (9th Cir. 2001); Natural Resources Defense Council v. Houston, 146 F.3d 1118, 1131 (9th Cir. 1998).

A district court’s decision to exercise jurisdiction under the Declaratory Judgment Act is reviewed for an abuse of discretion.  See Government Employees Insurance Co. v. Dizol, 133 F.3d 1220, 1223 (9th Cir. 1998) (en banc); Wilton v. Seven Falls Co., 515 U.S. 277, 288 (1995).

G. The District Court Improperly Exercised Jurisdiction Over Defendants.

The district court ignored well-settled principles of jurisdiction to reach its conclusion that a foreign defendant with no presence in the United States can be haled into a United States court based upon the legitimate exercise of its rights under and within a foreign jurisdiction.  The United States Supreme Court, the Ninth Circuit, and numerous other courts have consistently held – as a matter of law – that the exercise of personal jurisdiction is not appropriate in such instances.  Accordingly, this Court should reverse the district court’s denial of Defendants’ motion to dismiss and conclude that the district court’s exercise of personal jurisdiction over the Defendants was improper. 

1. Personal Jurisdiction Standards and Framework

Where there is no applicable federal statute governing personal jurisdiction, the Court applies the law of California.  See Panavision International v. Toeppen, 141 F.3d 1316, 1218 (9th Cir. 1998).
  Under California law, a district court may exercise jurisdiction “on any basis not inconsistent the Constitution of [California] or the United States.”  Cal. Civ. P. § 410.10.  In the absence of traditional basis for jurisdiction, such as in-state physical presence, domicile or consent to service of process, courts have interpreted the Due Process Clause of the Fourteenth Amendment to the United States Constitution, as requiring that a nonresident defendant have “certain minimum contacts with the [forum state] such that the maintenance of the suit does not offend traditional notions of fair play and substantial justice.”  International Shoe Co. v. State of Washington, 326 U.S. 310, 316 (1945). 

Personal jurisdiction over a nonresident defendant may be either “general” or “specific.”
  “Specific” jurisdiction may be appropriate if the case arises out of certain forum-related activities by the defendant.  See Bancroft & Masters, Inc. v. Augusta Nat., Inc., 223 F.3d 1082, 1086 (9th Cir. 2000).

The Ninth Circuit applies a three-part test to determine if a defendant’s contacts are sufficiently related to the forum state such that a district court may exercise “specific” jurisdiction:  (1) the nonresident defendant must do some act or consummate some transaction within the forum or otherwise purposefully avail itself of the privileges of conducting activities in the forum; (2) the plaintiff’s claim must arise out of or result from the defendant’s forum-related activities; and (3) the exercise of jurisdiction is reasonable.  See id.; Cybersell, Inc. v. Cybersell, Inc., 130 F.3d 414, 416 (9th Cir. 1997).

As discussed below, the district court erred in concluding that Yahoo! met all three prongs and established a prima facie case for personal jurisdiction over the Defendants for its declaratory relief claim. 

2. The District Court Erred In Concluding That Yahoo! Made A Prima Facie Showing of Purposeful Availment Under The Effects Test. 

The district court erred in concluding that Defendant purposefully availed themselves of the privilege of conducting activities in California by merely exercising their rights as French citizens in France.  More specifically, the district court erred in concluding that the “effects” test does not require anything more than a foreign act having an effect on a local resident.  
The “‘purposeful availment’ requirement is satisfied if the defendant has taken deliberate action within the forum state or if he has created continuing obligations to forum residents.”  Ballard v. Savage, 65 F.3d 1495, 1498 (9th Cir. 1995).  The purposeful availment requirement is intended to give notice to a nonresident that it is subject to suit in the forum state, thereby protecting it from being haled into the local courts solely as the result of “random, fortuitous or attenuated” contacts over which it had no control.  Burger King Corp. v. Rudzewicz, 471 U.S. 462, 476 (1985); World-Wide Volkswagen Corp. v. Woodson, 444 U.S. 286, 297 (1980).

In Calder, the Supreme Court, announcing what is now commonly coined the “effects test”, held that a foreign act that is both aimed at and has effect in the forum state satisfies the purposeful availment prong of the specific jurisdiction analysis.  Bancroft & Masters, 223 F.3d at 1087.  Subsequently, the Ninth Circuit (as well as every other court to address the issue) has recognized that Calder does not – and cannot – stand for  “the broad proposition that a foreign act with foreseeable effects in the forum state always gives rise to specific jurisdiction.”  Id.
Indeed, the Ninth Circuit has repeatedly held that “something more” than a foreseeable effect is needed to exercise jurisdiction over a foreign defendant.  In Bancroft & Masters, this Court stated that the required “something more” involved an express targeting of wrongful conduct at the forum state.  Bancroft & Masters, 223 F.3d at 1087.  Thus, the requirement is satisfied:

…when the defendant is alleged to have engaged in wrongful conduct targeted at a plaintiff whom the defendant knows to be a resident of the forum state.

Id. (emphasis added).

The Ninth Circuit supported its ruling with references to other Ninth Circuit cases with similar holdings.  See Gordy v. Daily News L.P., 95 F.3d 829 (9th Cir. 1996) (defendant who distributed publications in California accused of defamation affecting California, non-corporate resident); Metropolitan Life Insurance Co. v. Neaves, 912 F.2d 1062 (9th Cir. 1990) (defendant “was purposefully defrauding [plaintiff] in California”); Brainerd v. Governors of the University of Alberta, 873 F.2d 1257 (9th Cir. 1989) (defendants made defamatory statements to a person they knew lived in the forum); Lake v. Lake, 817 F.2d 1416 (9th Cir. 1987) (defendant accused of using deception to obtain ex parte order as part of improper attempt to “kidnap” child).

In Bancroft & Masters, the defendant was accused of improperly attempting to convert the plaintiff’s internet domain name, which supplied the necessary element of wrongful conduct.  See Bancroft & Masters, 223 F.3d at 1087 (complaint alleged that defendant’s conduct was designed to “interfere wrongfully with B&M’s use of its domain name and to misappropriate that name”).  Indeed, concurring Judges Sneed and Trott reemphasized the requirement of tortious conduct, stating: “jurisdiction in California would be ripe for challenge if following the development of trial it should appear that [defendant] acted reasonably and in good faith to protect its trademark against an infringer”.  Id. at 1809.

Notably, each and every one of the Ninth Circuit and Northern District cases cited by the district court and Yahoo! below which found a defendant’s foreign act to be a sufficient basis for jurisdiction involved the same element of tortious, wrongful conduct required by the Ninth Circuit.  None of them involved the reasonable and good faith exercise of legitimate interests, as in this case.  For example:  

· Bancroft & Masters, 223 F.3d 1082 (foreign acts constituted wrongful attempt to misappropriate plaintiff’s domain name);

· Lake, 817 F.2d 1416 (foreign acts consisted of using fraudulently obtained order to effect “kidnapping”); 
· Myers v. Bennett Law Offices, 238 F.3d 1068 (9th Cir. 2001) (foreign acts were part of defendant’s unlawful debt collection practices and violation of Fair Credit Reporting Act;  “[W]e focus our analysis on whether plaintiffs have made a prima facie showing that Bennett knew that its allegedly wrongful acts were aimed at Nevada residents”);

· Panavision International, 141 F.3d 1316 (9th Cir. 1998) (foreign acts were part of defendant’s scheme to register plaintiff’s marks as his domain names for the purpose of extorting money from plaintiff);

· Gordy, 95 F.3d 829 (9th Cir. 1996) (defendant who distributed publications in California accused of defamation affecting California, non-corporate resident);

· Ziegler v. Indian River County, 64 F.3d 470 (9th Cir. 1995) (foreign defendant took steps to have plaintiff unlawfully arrested in California);

· Caruth v. International Psychoanalytical Association, 59 F.3d 126 (9th Cir. 1995) (defendant who sent newsletter to California, collected dues from California members, and conducted site visits in California accused of intentional unlawful discrimination against plaintiff);

· 3DO Co. v. Optop Software Inc., 49 U.S.P.Q.2d 1469 (N.D. Cal. 1998) (defendant’s “tortious behavior” knowingly aimed at a company whose principal place of business and industry were located in California). 
The Ninth Circuit is not alone in requiring “something more” than an alleged injurious effect in the forum state.  In GTE New Media Services v. Bellsouth Corp., 199 F.3d 1343,1348-49 (D.C. Cir. 2000), Chief Judge Harry T. Edwards explained that a plaintiff’s conclusory allegations of harm were not sufficient to show that the defendant caused tortious injury in the forum.  The Tenth Circuit reached the same conclusion in Intercon, Inc. v. Bell Atlantic Internet Solutions, 205 F.3d 1244, 1248 (10th Cir. 2000) finding jurisdiction proper because defendant made knowing and intentional, unauthorized use of plaintiff’s network server in the forum state.  In Zieper v. Reno, 111 F.Supp.2d 484, 492 (D.N.J. 2000) (emphasis added), the district court noted that the Supreme Court’s decision in Calder has been limited to those situations where a plaintiff “can point to contacts which demonstrate that the defendant expressly aimed its tortious conduct at the forum, and thereby made the forum the focal point of the tortious activity.”

In its “Order Denying Defendants’ Motion to Dismiss”, the district court first acknowledged the well-settled case law on the effects test stating “ . . . in every Ninth Circuit decision to date in which the effects test has been applied, the plaintiff’s cause of action has been akin to a tort claim or the defendant’s alleged conduct has been tortious in nature” and then became the first court in the land to hold otherwise.  (ER 195)  Instead of following the standard set forth by Calder and its progeny, the district court held that the “effects” test could be applied to find jurisdiction over alien defendants who merely exercise their rights under foreign law in a foreign forum (despite any alleged wrongdoing or tortious action by said defendants), simply because the defendants’ successful vindication of their rights abroad may have a future effect upon a local resident.  

In an attempt to avoid the obvious inconsistency of its ruling with past precedent on the same issue, the district court explained that its “novel” holding was merely a result of a “novel fact pattern” and not a departure from the law.  (ER 197)  Trying to support this contention, the district court offered the following explanation:

While the filing of a lawsuit in a foreign jurisdiction may be entirely proper under the laws of that jurisdiction, such an act nonetheless may be “wrongful” from the standpoint of a court of the United States if its primary purpose or intended effect is to deprive a United States resident of its constitutional rights.

(ER 197)  

The district court applied this novel “effects test” analysis to find jurisdiction over the Defendants stating:  “Yahoo! has alleged with particularity that Defendants ‘purposefully targeted’ its Santa Clara headquarters and thus reasonably could have expected to be haled into a California forum in order to defend the Order they obtained from the French Court.”  (ER 197-198)  (emphasis added.)
  

Under the district court’s new interpretation of the effects test, a district court will always have personal jurisdiction over any nonresident who initiates a legal proceeding in his or her home forum and serves process incident to that proceeding so long as the plaintiff alleges that the primary purpose or intended effect of such foreign lawsuit is to deprive the plaintiff of their rights under local law.  Cf. Bancroft & Masters,  223 F.3d at 1089 (concurring judges explained that exercise of personal jurisdiction over foreign defendant would not be proper if defendant had merely sought to vindicate its legal rights); see also Douglas Furniture Co. of California, Inc. v. Wood Dimensions, Inc., 963 F.Supp. 899, 902 and fn. 1 (C.D. Cal. 1997) (citing KVH Indus., Inc. v. Moore, 789 F.Supp. 69 (D.R.I. 1992) (explaining that people should not have to risk having to submit to the jurisdiction in a distant forum in order to exercise their rights in their local jurisdiction).  Aside from conflicting with Calder and the related cases discussed above, such a rule would obliterate any notion of Due Process and in effect give United States courts worldwide jurisdiction over any non-forum conduct that has the potential of offending local sensibilities.
  

Unsurprisingly, no other court has since adopted the district court’s new theory of personal jurisdiction.  Courts addressing the effects test continue to hold that the required “something more” must be an alleged wrongful or tortious action by the defendants.  See e.g. United States v. Swiss American Bank, Ltd., 274 F.3d 610, 624 (1st Cir. 2001); Panda Brandywine Corp. v. Potomac Electric Power Co., 253 F.3d 865 (5th Cir. 2001); Cognigen Networks, Inc. v. Cognigen Corp., 174 F.Supp.2d 1134, 1139 (W.D.Wash. 2001).  In fact, the only court that has relied upon the district court’s opinion, Cognigen Networks, Inc. v. Cognigen Corp., 174 F.Supp.2d 1134, 1139 (W.D.Wash. 2001), cited the district court’s acknowledgment that “in every Ninth Circuit decision to date in which the effects test has been applied, the plaintiff’s cause of action has been akin to a tort claim or the defendant’s conduct has been tortious in nature”.  Thus, the district court’s new interpretation of the effects test finds no support in early cases, and is not being followed in later ones. 

Despite its acknowledged departure from precedent, the district court recognized that “great care and reserve should be exercised when extending our notions of personal jurisdiction into the international field” citing Asahi Metal Industries Co. v. Superior Court, 480 U.S. 102, 115 (1987).  (ER 198)  The Ninth Circuit itself has instructed that the concept of conferring jurisdiction over a defendant who has never physically set foot in this forum should “be applied with caution, especially in an international context.”  Gordy, 95 F.3d at 832.  Acknowledging this instruct, the district court then turned to the Restatement (Third) of Foreign Relations Law for guidance on the limitations imposed by international law upon courts determining whether to exercise personal jurisdiction over a foreign defendant.  According to the district court, the Restatement adopted a “broad version of the effects test” authorizing jurisdiction over a person  “if at the time jurisdiction is asserted . . . the person, whether natural or judicial, had carried on outside the state an activity having a substantial, direct, and foreseeable effect within the state, but only in respect to such activity.”  (Emphasis added.)  (ER 198)  

In other words, in the international context, precisely where the Supreme Court and Ninth Circuit have held that the greatest care should be taken when exercising jurisdiction, the district court found and employed a standard for jurisdiction that is more lenient than the standard used in cases involving domestic defendants, which requires a wrongful act aimed at the local forum.  Notably, the very cases cited by the district court in support of its conclusion all involved tortious or otherwise wrongful conduct on the part of the foreign defendant.
 

The practical application of this “broad version” of the effects test, as evidenced by the district court’s conclusion in this case, is that foreigners with no connection to the United States will now be subject to the jurisdiction of the United States judiciary for legitimate acts abroad that may at some future time have an effect in the United States.  More particularly, foreign defendants who successfully vindicate their rights abroad will now automatically be subject to suit in this country, whether or not they ever seek to enforce a judgment here, whenever the same result could not have been obtained in an American court.  In a world of increasing globalization, such a rule would improperly (and unnecessarily) inject United States courts into disputes they have traditionally and wisely avoided.  

3. The District Court Erred In Concluding That Yahoo!’s Claim For Declaratory Relief Arose Out Of Defendants’ Contacts With California.

The district court also erred in its conclusory analysis that “[b]ut for Defendants’ filing and prosecution of the French lawsuit, which in turn was obtained by Defendants’ use of formal process in California, Yahoo! would have no need for a declaration that the French Order is unenforceable in the United States.”  (ER 199)  This conclusion ignores the undisputed fact that Defendants’ only forum related activities involve sending a letter (in the case of one Defendant) and properly effecting service of process for a legitimate foreign action.  Yahoo!’s claim for declaratory relief does not arise out of these contacts with California.  

“The ‘arising out of’ requirement is met if, ‘but for’ those activities through which a defendant purposely avails itself of the forum, the plaintiff would not have suffered injury.”  Callaway Golf, Corp. v. Royal Canadian Golf Ass’n, 125 F.Supp.2d 1194, 1204 (C.D.Cal. 2000) citing Ballard v. Savage, 65 F.3d 1495, 1500 (9th Cir. 1995).  Because Defendants have not engaged in any wrongful conduct abroad directed towards this forum, or engaged in any commercial transactions with forum residents, the only forum contacts which could give rise to jurisdiction consist of one “cease and desist” letter and the service of process incident to the French proceeding.  

Neither of those contacts relate to Yahoo!’s specific cause of action in any meaningful way.  See Gordy, 95 F.3d at 835 (the court only looks to those forum-related activities as they relate to the specific cause of action).  Yahoo!’s declaratory relief claim seeks a declaration that an unenforced French ruling applying French law to conduct in France is not enforceable in the United States.  Accordingly, this claim simply does not arise from Defendant’s contacts with California. 

(a) The “cease and desist” letter.

The letter sent by Defendant LICRA has no material relation to Yahoo!’s declaratory relief action.  Yahoo!’s claim for declaratory relief is neither based on that letter, nor challenges its appropriateness.  In fact, Yahoo! could and did ignore the letter, defending the later-filed action in France, rather than seeking declaratory relief in this forum.  The fact that the letter is tangentially related to a legal claim asserted against Yahoo! is irrelevant.  See Douglas Furniture, 963 F.Supp. at 902 (C.D.Cal. 1997) (finding that a cease and desist letter only gave rise to a declaratory relief action in the most attenuated and “superficial” way, and does not bear on substance of plaintiff’s claim); Stairmaster Sports v. Pacific Fitness Corp., 916 F.Supp. 1049, 1054 (W.D.Wash. 1994) (noting that sending of a copyright infringement letter may have motivated recipient to commence declaratory action, but such action did not “arise out” of the letter); Zumbro, Inc. v. California Natural Products, 861 F.Supp.773, 780 (D.Minn. 1994). 
(b) Effecting service of process in California.

Yahoo!’s claim also does not arise out of the service of the French complaint and order in California.  Yahoo! did not challenge the validity of that process, and its claim is based solely upon the alleged unenforceability of the French order on grounds other than the propriety of service.  Cf. Lake, 817 F.2d at 1423 (court highlighted improper procurement of an ex parte order as giving rise to an action based upon effectuation of the order).  As in the case of the cease-and-desist letter, service did not motivate Yahoo! to file this action, and thus Yahoo!’s claim does not “arise out of” this act.  See Douglas, 963 F.Supp. at 902; Stairmaster Sports, 916 F.Supp. at 1054;  Zumbro, 861 F.Supp. at 780.  
Yahoo! brought no action in this forum based upon either the cease and desist letter or service of legal papers in connection with the French proceeding.  Accordingly, the district court’s attempt to rely on these facts to find that Yahoo! “easily met” the “arising out of” prong should be reversed.

4. The District Court’s Exercise Of Personal Jurisdiction Over The Alien Defendants Based Upon Their Exercise Of Legitimate Rights Under French Law In France With No Attempts to Enforce Those Rights In The United States Is Not Reasonable.

The district court improperly concluded the Defendants failed to demonstrate that the exercise of jurisdiction over them does not comport with “fair play and substantial justice.”  Burger King, 471 U.S. at 476; Bancroft & Masters, 223 F.3d at 1088.  The seven factors presented to the district court demonstrated a compelling case of unreasonableness:  (1) the extent of Defendants’ purposeful interjection into California is nominal to none; (2) the burden on foreign non-profit organizations of defending themselves in California is considerable; (3) jurisdiction would greatly (and unnecessarily) interfere with the sovereignty of France; (4) California has no interest in adjudicating the enforceability of a foreign judgment in a foreign jurisdiction, or speculating on the potential harm of an unenforced foreign order; (5) California is an inefficient forum as numerous witnesses and documents are located in France; (6-7) a more appropriate and convenient forum existed in France, and California, if and when Defendants attempt to enforce the French orders.

(a) Extent of purposeful interjection.

The district court incorrectly concluded that the following acts by Defendants were aimed at Yahoo! in California, thereby demonstrating purposeful interjection: (1) accessing Yahoo!’s web site in France; (2) mailing a cease and desist letter; (3) using U.S. Marshals to effect service pursuant to the Hague Convention; (4) initiating the proceedings in France.  Each of these acts is nothing more than the Defendants’ proper exercise of their rights. 

Accessing a web site in France and initiating legal proceedings in France have no relation to California aside from the fortuitous fact that Yahoo!, the defendant in the French proceeding, has a place of business here.  That leaves the mailing of a letter by one Defendant and effecting service of process as the Defendants’ only arguable interjection into California.  Such contacts are attenuated, at best, and do not support jurisdiction.  See Douglas, 963 F.Supp. at 902;  Stairmaster Sports, 916 Fed.Supp. at 1054;  Zumbro, 861 F.Supp. at 780.  

(b) Defendants’ burden of litigation in California.

Despite the district court’s self-fulfilling prophecy that this case would be resolved shortly after the motion to dismiss via Yahoo!’s summary judgment motion, Defendants, foreign non-profit organizations, have and will continue to face considerable burdens in litigating this suit in California.  See Asahi Metal Indus. Co. v. Superior Court, 480 U.S. 102, 114 (1987) (“The unique burdens placed upon one who must defend oneself in a foreign legal system should have significant weight in assessing the reasonableness of stretching the long arm of personal jurisdiction over national borders”); see Caruth v. International Psychoanalytical Ass’n, 59 F.3d 126, 129 (9th Cir. 1995) (defendant’s burden in defending a suit in California weighed against asserting jurisdiction because the defendant was a foreign non-profit organization).

(c) Sovereignty interests.

The district court concluded that the “United States’ own sovereign interest in protecting the constitutional and statutory rights of its residents” outweighs “France’s sovereign interest in enforcing the orders and judgments of its courts.”  (ER 201)  Had the Defendants ever sought to enforce the order in the United States, then perhaps the District court’s conclusion might be relevant.  Nevertheless, as the undisputed record demonstrates, Defendants never attempted to enforce the French order in the United States, and were not authorized under French law to seek enforcement of the penalty provisions that formed the crux of Yahoo!’s claim of injury.  Thus, the proper issue is whether the United States has a sovereign interest in issuing advisory opinions on interim foreign orders, judgments, opinions or the like where no attempt has been made to enforce such decrees in the United States.  

Considering this issue against the backdrop of Supreme Court and Ninth Circuit authority cautioning against such conflict, it is clear the district court erred in concluding the sovereignty factor weighs in favor of exercising jurisdiction over the Defendants.  The Court must weigh the extent to which the exercise of jurisdiction by a federal court in California would conflict with the sovereignty interests of the alternative forum.  See Panavision, 141 F.3d at 1323.  Numerous courts have opined that great weight should be given to this factor where foreign defendants are involved.  See Asahi, 480 U.S. at 115 (“[g]reat care and reserve should be exercised when extending our notions of personal jurisdiction into the international field.”); Core-Vent Corp. v. Nobel Industries AB, 11 F.3d 1282, 1489 (9th Cir. 1993) (“The foreign-acts-with-forum-effects jurisdictional principle must be applied with caution, particularly in an international context.”); Rocke v. Canadian Auto Sport Club, 660 F.2d 395, 399 (9th Cir. 1981) (“Where the defendant is a resident of a foreign nation rather than a resident of another state within our federal system, the sovereignty barrier is higher.”).  In determining how much weight to give this factor, the court looks to the presence or absence of connections to the forum generally.  See Caruth, 59 F.3d at 129.

As non-profit organizations located in France, Defendants have no connection with California.  Furthermore, France has a decided interest in creating, interpreting, and enforcing its law in France.  In the absence of any efforts by the Defendants to enforce the French order in the United States, the district court’s final conclusion that the French order was invalid and unenforceable unnecessarily infringed upon the sovereignty of the French government. 
(d) State’s interest.

Again, the district court “rushed to justice” in a case it regarded as “novel”, concluding that California has an interest in providing a means of redress for its injured residents despite the absence of an actual injury.  Simply put, California has no interest in providing Yahoo! a means to redress its speculative, non-ripe claims based upon enforcement of a French order in France.  See Panavision, 141 F.3d at 1323; Core-Vent, 11 F.3d at 1488; Gordy, 95 F.3d at 836.  As noted by the district court, “many nations, including France, limit freedom of expression on the Internet based upon their respective legal, cultural or political standards.”  Under the district court’s analysis, the California citizenry could start dragging every such nation into the district courts because their laws may potentially cause California citizens to submit to these laws with respect to their conduct in the foreign nation.  Such a result violates long standing personal jurisdiction principles and public policy.

(e) Efficiency of forum.

The district court concluded that this factor was neutral due to the limited amount of evidence and small number of potential witnesses – a situation the district court assured when it denied Defendants’ request for discovery.  

This factor involves the most efficient resolution of the claims.  See Caruth, 59 F.3d at 129.  The Court evaluates this factor focusing on the location of the evidence and witnesses.  See Fields v. Sedgwick Associated Risks, Ltd., 796 F.2d 299, 302 (9th Cir. 1986) (stating that “the site where the events in question took place is usually the most efficient forum”).  All the relevant events, the issuance of the order, and the underlying litigation took place in France.  Certainly the Defendants, relevant witnesses and pertinent documents are located in France.  Thus, the parties’ interest in the most efficient judicial resolution weighs in favor of Defendants.
(f) Availability and convenience of alternate forum.

The district court concluded that this final factor weighed in favor of Yahoo! because it was the “more efficient and effective forum in which to resolve the narrow legal issue in question: whether the French order is enforceable in the United States in light of the Constitution and the laws of the United States.”  (ER 203)  The district court erred in two regards: (1) France was the proper, available and convenient forum to challenge the French order; and (2) a United States court may be the proper forum to challenge enforceability of the French order, but only after an attempt at enforcement has been made.

Yahoo! had an opportunity to appeal the French court’s order in France, but waived that right.  Yahoo! could have challenged the French order’s validity, scope and extraterritorial application, but didn’t.  Instead, it filed an action here in a forum more convenient to it.  Such forum-shopping does not demonstrate the absence of an alternative forum, only a tactical litigation decision. 

To the extent an United States court is in a better position to determine whether the French order is enforceable under the law and Constitution of the United States as the district court argues, the proper forum would be the United States court where enforcement was actually sought.

(g) A balancing of the factors weighs strongly in favor of Defendants.

As all these factors decidedly favor the Defendants, the district court’s exercise of personal jurisdiction did not comport with fair play and substantial justice and was thus unreasonable.”  Core-Vent, 11 F.3d at 1490.  

H. The District Court Incorrectly Concluded That This Case Is Ripe For Declaratory Relief.

Yahoo! did not demonstrate that an actual case or controversy existed that would justify the district court’s exercise of its discretionary power to grant declaratory relief.  See Rincon Band of Mission Indians v. County of San Diego, 495 F.2d 1, 5 (9th Cir. 1974), cert. denied, 419 U.S. 1008 (1974).

Declaratory judgment claims are justiciable only if there is an “actual controversy.”  28 U.S.C. § 2201(a).  The “actual controversy” requirement is analyzed in the same manner as the “case or controversy” standard under Article III of the United States Constitution.  Aetna Life Ins. Co. v. Haworth, 300 U.S. 227, 239-40 (1937).  

As identified by the district court, the “threshold question in any declaratory relief action thus is whether ‘whether there is substantial controversy, between parties having adverse legal interests, of sufficient immediacy and reality to warrant the issuance of a declaratory judgment.’”  Maryland Cas. Co. v. Pacific Coal & Oil Co., 312 U.S. 270, 273 (1941).  “The mere possibility, or even probability, that a person may in the future be affected by acts not now threatened does not create an ‘actual controversy’.”  Garcia v. Brownell, 236 F.2d 356, 358 (9th Cir. 1956).  Where a defendant has not threatened to enforce a right or claim, or other proceedings must occur as a predicate to enforcement, there is no case or controversy.  See Int’l Soc. for Krishna Consciousness of California, Inc. v. City of Los Angeles, 611 F.Supp. 315, 319-320 (C.D.Cal. 1984) (no case or controversy where resolution forbidding First Amendment activities at airport had not been enforced and could not be enforced without further ratification by City Council); Japan Gas Lighter Association v. Ronson Corp., 257 F.Supp. 219 (D.N.J. 1966) (no “Damoclean threat” without evidence that the defendant will “act affirmatively to enforce the protection which he claims”).

Undisputed by Yahoo! and the district court, a heightened standard for “actual controversy” applies, because Yahoo! sought a declaration that the French order was unconstitutional in the United States and enjoin its enforcement.  Garcia v. Brownell, 236 F.2d 356, 359 (9th Cir. 1956) (the adjudication of alleged constitutional rights in a declaratory judgment action is “not to be encouraged for the reason that decisions in that field tend to be advisory unless based upon proof of definite and specific fact”), quoting Fletes-Mora v. Brownell, 231 F.2d 579, 581 (9th Cir. 1955).  As the Supreme Court explained in Poe v. Ullman, 367 U.S. 497, 503 (1961), “’[t]he best teaching of this Court’s experience admonishes us not to entertain constitutional questions in advance of the strictest necessity’”.

The district court ignored the above principles to conclude improperly that Yahoo! faced a real threat because the French order had “the immediate effect of inducing Yahoo! to implement new restrictive policies on its auction site” despite the undisputed fact that no attempt at enforcement had been made.  (ER 244)  There is simply no factual support for this conclusion.  

In the first place, there is no evidence suggesting that Yahoo! modified its “policy” as a result of the French proceeding or its asserted fear that it faces the actual threat of inexorably increasing fines.  Yahoo! itself did not make that argument, and indeed took pains to point out the limitations of its current policy, and that it had not removed Nazi items subject to the French ruling.  (ER 234-235)  The district court itself conducted its own research and concluded that Yahoo!’s hate group policy did not, by design, ban material covered by the French orders.

Moreover, the French court specifically retained jurisdiction to determine – in an appropriate future proceeding – whether any fines would be assessed.  There are no penalties unless the French court sets an amount and orders Yahoo! to pay them.  Before that can happen, Yahoo! must be served with summons and given an opportunity to respond.  Yahoo!’s decision to discontinue profiting from the sale of some hate group items on its auction sites reflects nothing more than a public relations decision similar to its recent flip-flop policy relating to the sale and distribution of pornography on its web site, NOT the chilling fear of an interim order obtained by two non-profit organizations in France who are in no position to enforce it.

Thus, Yahoo! is multiple steps away from being faced with an imminent threat of “harm” based on the French proceedings: (1) Defendants must bring an action to liquidate the penalty; (2) the French court must hear the matter and determine that Yahoo! must pay some amount of penalty; (3) and Defendants must then seek to enforce that order in the United States.  Only after all these steps have occurred could Yahoo! claim to face a real and immediate threat sufficient for the district court to exercise its discretionary power to grant declaratory relief.  As these steps have not occurred, the district court’s grant of declaratory relief to Yahoo! should be vacated and reversed.

I. The District Court Should Have Abstained From Issuing A Declaratory Judgment Relating To An Order By A French Court Under The Declaratory Relief Abstention Doctrine.

The district court abused its discretion in exercising jurisdiction over Yahoo!’s claim for declaratory relief because the ongoing French proceedings were readily available to address the same issues reached by the district court.  Moreover, Yahoo!’s decision to forego an appeal of the November Order and revoke its appeal of the May Order and instead file its claim in the Northern District is nothing more than forum shopping—the very reason for the declaratory relief abstention doctrine.  

A district court may decline to exercise jurisdiction over a declaratory action, even though subject matter jurisdiction is otherwise proper.  28 U.S.C. § 2201(a); Supermicro Computer, Inc. v. Digitechnic, S.A., 145 F.Supp.2d 1147, 1150 (N.D. Cal. 2001).  In enacting the Declaratory Judgment Act, “Congress . . . created an opportunity, rather than a duty, [for a district court] to grant a new form of relief to qualifying litigants.”  Supermicro Computer, 145 F.Supp.2d at 1150 quoting Wilton v. Seven Falls Co., 515 U.S. 277, 288 (1995).  Abstention is appropriate where, as here, there are no independent claims in the case that exist apart from purely declaratory relief.   See Supermicro Computer, 145 F.Supp.2d at 1150.  Where that is so, the court will consider three touchstone factors: (1)  avoiding needless determination of state law issues; (2) discouraging litigants from filing declaratory actions as a means of forum shopping; (3) avoiding duplicative litigation.  Id.    In addition, courts should also consider “the convenience of the parties, and the availability and relative convenience of other remedies.”  Id.
Along with the above concerns, courts have considered declaratory relief abstention in the international context to further caution against unnecessary judicial intervention.  See Finova Capital Corporation v. Ryan Helicopters U.S.A., Inc., 180 F.3d 896 (7th Cir. 1999); Turner Entertainment Co. v. Degeto Film GmbH, 25 F.3d 1512, 1523 (11th Cir. 1994).  Although the Ninth Circuit has yet to directly address the concept of international abstention, the Seventh and Eleventh circuits have provided a sound framework to analyze abstention in the international context.  Id. citing Finova Capital Corporation v. Ryan Helicopters U.S.A., Inc., 180 F.3d 896 (7th Cir. 1999); Turner Entertainment Co. v. Degeto Film GmbH, 25 F.3d 1512, 1523 (11th Cir. 1994).  In Turner Entertainment, the Eleventh Circuit identified three goals in the area of concurrent international jurisdiction:  “(1) a proper level of respect for the acts of our fellow sovereign nations—a rather vague concept referred to in American jurisprudence as international comity; (2) fairness to litigants; and (1) efficient use of scarce judicial resources.  25 F.3d at 1519.  Moving from policy considerations to application, the Finova Capital court instructed that the following factors should be considered: “(1) the identity of the court that first assumed jurisdiction over the property; (2) the relative inconvenience of the federal forum; (3) the need to avoid piecemeal litigation; (4) the order in which the respective proceedings were filed; (5) whether federal or foreign law provides the rule of decision; (6) whether the foreign action protects the federal plaintiff’s rights; (7) the relative progress of the federal and foreign proceedings; and (8) the vexatious or contrived nature of the federal claim.”  Finova, 180 F.3d at 898-99.  

In Supermicro Computer and Finova, the courts applied the abstention doctrine and dismissed the plaintiff’s declaratory relief action on the following facts:  the plaintiff participated in a foreign proceeding for a considerable amount of time before filing a declaratory relief action in the United States; resolution of the foreign proceeding could eliminate the need for any further proceedings in federal court; the foreign forum was more convenient to all parties; and the foreign forum had a substantial interest in and ability to conclude the case.  Supermicro Computer, 145 F.Supp.2d at 1151-1152; Finova Capital, 180 F.3d at 899-900. 

Despite the district court’s attempt to distinguish Supermicro, the instant case is analogous.  Yahoo! participated in the French proceedings for nearly a year, and then brought its declaratory relief action in United States.  In addition, any determination on the liquidation and enforcement of penalties against Yahoo! will be made in a future proceeding, in which Yahoo! will have a right to argue and present further evidence.  France is a more convenient forum to both parties because subsidiaries of Yahoo! are located in France, Yahoo! has spent considerable time litigating in France already, and Defendants are non-profit organizations with no presence in the United States.  Certainly the French courts are better positioned to determine whether Defendants will be authorized to seek enforcement of penalty amounts and whether any such penalties will be imposed.

The district court’s sole reason for refusing to abstain was that the French and United States proceedings were not parallel proceedings involving the same issue or issues because the French court had not properly addressed the enforceability of the French order in the United States.  Unfortunately, the district court ignored the undisputed facts presented by Defendants that the French order was interim in nature and further proceedings would be necessary to determine whether the order was even enforceable in France, let alone the United States.  

As in Supermicro Computer, Yahoo! filed its declaratory relief action as an “end run” around the French proceeding, hoping either for a result that would preempt further proceedings in France, or an advisory opinion to be used in any future litigation.  Unfortunately, the district court unnecessarily and improperly gave Yahoo! exactly what it wanted when it abused its discretion and exercised jurisdiction over Yahoo!’s claim. 

VII. CONCLUSION

The district court, at the repeated urging of Yahoo!, spent considerable time espousing the novelty of this case, the French court’s egregious affront to First Amendment free speech principles, and Yahoo!’s need for an American forum to protect its rights.  Defendants respectfully disagree with these characterizations of the issues involved in this case and ask this Court to consider what is really at issue:  First, whether a United States court can bring foreign defendants with no presence in the United States under its jurisdiction based upon the exercise by those defendants of their rights under and in their home forum?  Second, whether United States courts can issue advisory opinions relating to foreign judgments or orders where no attempt to enforce said foreign order or judgments has been made in the United States?  Third, whether United States district courts should provide the means by which forum-shopping plaintiffs can circumvent legitimate foreign judicial proceedings and create dueling courts for public relations or other purposes?  Based upon long-standing principles of United States law, the unequivocal answer to these questions is “no”.  Accordingly, the district court’s orders denying Defendants’ motion to dismiss for lack of jurisdiction and granting summary judgment and declaratory relief in favor of Yahoo! should be vacated and reversed dismissing Yahoo!’s complaint with prejudice.
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� 	Defendants noted in their motion to dismiss that exercise of jurisdiction under Federal Rule of Civil Procedure 4(k)(2) was not appropriate because Yahoo! asserted jurisdiction based only on Defendants’ alleged contacts with California.  (ER 17)  Appropriately, neither the district court nor Yahoo! asserted arguments to the contrary.  


� 	The district court, noting that Yahoo! did not argue to the contrary, held that general jurisdiction over Defendants was not appropriate because “Defendants clearly do not have substantial, continuous or systematic contacts with California.”  (ER 194)  


� 	As set forth more fully below, cases decided after the district court’s decision in this case have continued to apply the traditional “effects” test, and not the expanded version adopted by the district court.


� 	In previous passages, the district court concluded that Defendants had “purposefully targeted” Yahoo! by (1) sending a cease and desist letter; (2) filing their lawsuit in France; (3) serving the papers from the French proceedings; and (4) having an intent to compel Yahoo! to self-censor.  (ER 195)


� Ironically, the need to avoid just such an extension of one nation’s jurisdiction and notions of propriety is the foundation for Yahoo!’s claim that foreign orders relating to Internet content should be ignored by American courts.  (ER 46-48)


� Beyond being distinguishable on their facts, none of the cases cited by the district court are from this jurisdiction. 


� 	The district court essentially wrote this factor out of the jurisdictional equation by concluding that the existence of fax machines and airplanes eliminates any cognizable burden.  Cf. Core-Vent Corp. v. Nobel Industries AB, 11 F.3d 1482, 1488-89 (9th Cir. 1993) (explaining that despite era of fax machines and discounted travel, the “burden” factor still favored a foreign defendant)
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